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PREFACE. 


This  Volume  will  be  found  to  contain  the  Criminal  Law 
Procedure  Act  of  1869,  with  extensive  annotations.     For  easy 
reference,  the  Statutes  extending  the  Criminal  Law  Consoli- 
dation  Acts  to  British  Columbia  and  Manitoba    have  been 
inserted  in  this  Volume  :  all  the  Statutes  on  Criminal  Law,  of 
general  importance,  passed  since  1869,  and  not  inserted  in  the 
first  Volume,  will  also  be  found  in  the  following  pages,  including 
those  passed   at  the  last  Session  of  Parliament  (1875).     The 
text  of   the   Statutes  of  1869,  following  the  Procedure  Act, 
including  the  General  Repeal  Act,  has  also  been  given,  with 
the  exceptioQ  of  the  "Acts  respecting  Justices  of  the  Peace," 
32-33  Fie.   chapters  30  and   31,  which  belong  to  a  separate 
branch  of  our  Criminal  Laws. 

The  following  note  from  C.  S.  Greaves,  Esq.,  Q.  C,  who, 
before  the  Select  Committoe  of  the  House  of  Commons,  in 
England,  on  the  Homicide  Bill,  was  called  "  the  most  eminent 
living  writer  on  the  subject  "  (of  Criminal  Law),  will  perhaps 
induce  our  law-givers  to  review  the  new  clauses  of  the  Larceny 
and  Forgery  Acts,  to  which  objection  was  taken  in  the  first 
Volume.  Mr.  Greaves'  reply  to  the  remarks  {page  534  of  the 
Is/  Fol.)  on  Leonard's  case  will  be  read  with  interest.  The 
principles  of  the  law  on  the  subject,  as  exposed  by  Mr. 
Greaves,  are  clear  and  undeniable.  The  difficulty  lies  in 
their  application  : 
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"11,  Blandford  Square, 

"February  18th,  1875. 

"  Mr.  Ch'eaves  presents  his  respectful  compliments  to  Mr.  Justice 
Taschereau,  and  begs  very  cordially  to  thank  him  for  his  very 
valuable  present,  and  still  more  so  for  the  very  great  attention  and 
weight  lohich  he  has  given  to  Mr.  Greaves'  notes  and  observations. 
It  is  indeed  a  very  great  gratification  to  Mr.  Greaver.  to  think  that 
he  may  have  been  of  some  use  towards  the  completion  of  the  CanoAa 
Cnminal  Law.  Mr.  Greaves  has  not  been  able  to  do  more  than 
cursorily  look  into  the  book ;  but  he  has  seen  quite  enmgh  to  satisfy 
him  that  it  has  been  prepared  with  great  care  and  ability ;  and  he 
fully  agrees  with  almost  every  remark  in  it,  and  especially  ivith  the 
objections  to  the  netv  Larceny  and  Forgery  clauses.  On  one  point 
only,  Mr.  Greaves  would  crave  leave  to  make  the  enclosed  reply. 

Page  534  (of  first  Volume). — Greaves  replies  :  "  When  an  offence  is 
committed  through  the  agency  of  an  innocent  person,  the  employer, 
though  absent  when  the  act  is  done,  is  answerable  as  principal. — 1  Russell, 
C  &  M.  53  ;  Kel.  52.  If  a  madman,  or  a  child  not  at  years  of  dis- 
cretion, commits  murder  or  other  felony  on  the  incitement  of  another, 
the  latter,  though  absent,  is  guilty  as  principal ;  otherwise  he  would 
be  wholly  unpunishable.  —Foster,  349.  Every  act  done  by  an  innocent 
agent  is  in  point  of  law  exactly  the  same  as  if  it  were  done  at 
the  same  time  and  place  by  the  employer.  In  burglary,  if  a 
man  in  the  night  breaks  a  window  and  inserts  an  instrument 
through  the  hole,  and  draws  out  any  chattel,  he  is  not  only  guilty 
of  burglary  with  intent  to  steal,  but  of  burgkry  and  stealing  in 
the  house.  The  amotion  by  the  instrument  is  the  same  as  if  it  were  by 
the  prisoner's  hand,  Now,  an  innocent  agent  is  merely  the  living  in- 
strument (E/uil/txuv  bfyyavov.  Arist.  Eth.  8,  c.  13)  of  the  employer. 
Then  it  is  clear  that  any  terror,  which  is  sufficient  to  overpower  a 
reasonably  firm  mind,  will  make  an  innocent  agent  ;  and  the  threats  of 
an  armed  mob  to  a  sincjle  individual  are  certainly  sufficient  to  constitute 
such  terror.    In  Leonard's  case,  therefore,  the  prosecutor  was  an  innocent 
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agent ;  and  the  moment  he  asported  any  of  the  provigions  in  the  houst 
u  single  inch,  a  larceny  was  committed  in  the  home ;  and  that  was  a 
larceny  by  the  prisoner,  for  the  prosecutor  wan  his  innocent  agent.  In 
the  case  put,  therefore,  the  prisoner  was  guilty  of  larceny,  though  he 
never  had  the  provisions  ;  just  as  the  inciter  of  an  innocent  agent  is 
guilty  of  murder,  though  he  may  be  miles  off  when  the  murder  is 
committed.  The  rule  as  to  innocent  agency  is  exactly  the  same,  whether 
the  offence  consists  of  an  asportation,  as  in  larceny,  or  of  a  single  act,  as 
in  murder,  by  stabbing  or  shooting.  The  act  is  the  act  of  the  inciter  in 
every  case  alike. " 

In  Farrell's  case,  2  Bast,  P.  C.  557  {ante,  Vol.  I.,  462),  the 
defendant,  upon  meeting  a  man  carrying  a  bed,  told  him  to  lay 
it  down  or  he  would  shoot  him,  and  the  man  accordingly  laid 
down  the  bed ;  but  the  defendant,  before  he  could  take  it  up 
80  as  to  remove  it  from  the  place  where  it  lay,  was  apprehended. 
The  Judges  held  that  the  robbery  was  not  complete.  Was 
there  not  amotion  ox  the  bed,  from  the  prosecutor's  hands  or 
arms  to  the  ground  ?  Was  not  the  prosecutor  then  under  the 
influence  of  terror  caused  by  the  defendant  ]  Was  not  then,  in 
law,  the  act  by  the  prosecutor,  in  laying  down  the  bed,  the  act 
of  the  prisoner  ?  If  so,  ought  not  the  prisoner  to  have  been 
held  guilty  ? 


Fraserville,  River  du  Loup,  en  bas,  P.Q.. 
2nd  November,  1875. 


E 

E 

H 
H 
E 

M 


C 
T 


M 
A 
G 
G 

G 
G^ 
W 


A  TABLE  OF  RKONAL  YEARS, 

FUR  CONVENIENCE  OF  REFERENCE  TO  THE  ENGLISH  STATUTES  AND 

LAW    REPORTS. 


BOVERKIONS, 


William  I 

William  II 

Henry  I 

Stephen  

Henry  II 

Richard  I 

John   

Henry  III 

Edward  I 

Edward  II 

Edward  III 

Richard  II 

Henry  IV 

Henry  V 

Henry  VI 

Edward  IV 

Edward  V 

Richard  III 

Henry  VII 

Henry  VIII 

Edward  VI 

Mary    

Elizabeth  

James  I 

Charles  I 

The  Commonwealth 

Charles  II.* 

James  II 

William  and  Mary  . 

Anne 

George  I 

George  II 

George  III 

George  IV 

William  IV 

Victoria 


Commencement  of  Reign. 


I  Length 
of  Reign 


October  14,  1066 

September  26,  1087 

Augusts,  1100 

December  'M,  1135 

December  19,  1154 

September  23,  1189 

May  27,  1199  

October  28, 1216 

November  20,  1272 

July  8,  1307 

January  25,  1326 

June  22,  1377    

September  30,  1399 

March  21,  1413  

September  1,  1422  

March  4,  1461 

April  9,  148;^   

June  26,  1483    

August  22,  1485   

April  22, 1.509  

January  28,  1547 

July  6,  15r, 

November  17,  1558 

March  24,  1603   

March  27,  1625 

January  30,  1649 

May  29,  1660  

February  6,  1685 

February  13,  1689    I      14 

March  8, 1702 13 

August  1,  1714 j   13 

June  11,  1727  1   34 


21 
13 
36 
19 

;« 
10 

18 
57 
;{5 
20 
51 
23 
14 
10 
39 
23 

3 
24 
38 

7 

6 
45 
23 
24 
11 
37 

4 


October  25,  1760 
January  29,  1820 
June  26,  1830  . . 
Tune  20,  1837  . . . 


60 
11 

7 


*  Although  Charles  II.  did  not  aacend  the  throne  until  29th  May  1660 
is  regnal  years  were  computed  from  the  death  of  Charles  T.,  January  30 ' 
649,  so  that  the  year  of  his  restoration  is  styled  the  twelfth  of  his  reign        ' 
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1847 10411  „ 
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1849 12  413  „ 

1850 13  4  14  „ 

1851 14  4  15  „ 

1862 16  4  1H  „ 

1863 10  4  17  „ 


YKAliH- {continiied). 

1854 17  4  18 

1866 1H4  1!» 

I860 10&  20 

1857 20 

1857 20  4  21 

1858 21422 

185» 22 

1859 22  4  23 

18<iO   23  4  24 

1801 24  4  25 

1802 25  4  20 

1803 20  4  27 

18<}4 27  4  28 

1805 28  4  29 

18<i0 29  4. -JO 

1807 :W4  3l 

1808 314  32 

1809 32  4  33 

1870 33  4  34 

1871 'M&-M 

1872 ;16  4  m 

1873 .%4  37 

1874 37  4  38 

1876 38  4  39 
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ERRATA  ET  CORRIGENDA. 


In  the  iieventh  line,  i)aKe  36,  iimert  "  Chap.  20"  after  ".T2-a3  Vic." 

Ill  the  nineteenth  hne,  IpftKf  47,  " suventy-Mecon<l "   instead  of   "twenty- 

Becond. " 
In  the  eighteenth  line,  page  74,  insert  "  and  "  after  "  HeH8ionn." 
In  the  twenty-firBt  line,  jtage  85,  insert  "  counts  "  instead  of  "courtH." 
In  the  twelfth  line,  page  92,  insert  "the  offence"  before  "appear." 
In  the  nineteenth  hne,  pa-'e  11)8,  the  wordH  "and frauds  "  to  be  erased. 
In  the  twelfth  line,  page  ^05,  iuHert  "infamous  "  instead  of  "  faniouM." 
in  the  twenty-Hrst  line,  page  20«,  insert  "indifferent"   instead  of    "in- 

differently. " 
In  the  tliirteenth  line,  page  224,  insert  "Section  40  "  instead  of  "(Jhap.  40." 
In  the  twelfth  line,  page  225,  after  "  page  242,"  insert  "  18." 
In  the  twenty-seventh  line,  i)age  260,  insert  "attempt  to  commit  the" 

before  "misdemeanor." 
In  the  first  lini,  page  201,  insert  "attempt  to  commit  the  "  before  "offence." 
In  the  nineteenth  line,  page  261,  insert  "  though  "  instead  of  "  through." 
In  the  eleventh  line,  page  265,  insert  "  held  '  after  "  it  was." 
In  the  twentieth  line,  page  280,  the  comma  should  be  after  "  assault  "  instead 

of  after  "  also." 
In  the  seventh  line,  page  408,  insert  "  2  Burr."  inbtead  of  "  a  Burr." 
In  the  first  line,  page  439,  insert  "  within  "  instead  of  "  without." 
Page  511,   after  section  3,  insert  section  4  as  follows:  "The  Act  hereby 
amended  shall  be  construed  as  if  the  provisions  of  this  Act  were  sub- 
stituted for  the  first  section  of  the  said  Act. " 
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OEIMINAL   Li^.W 

CONSOLIDATION  AND  AMEKDMENT  ACTS 

OF  1869. 


FOR  THE 


DOMINION  OF  CANADA. 


>--^^.>.'v'\. 


AN  ACT  EESPECTINa  PROCEDURE  IN  GRIM- 

INAL  CASES  AND  OTHER  MATTERS 

RELATINa  TO  CRIMINAL  LAW. 

32-33  VICT.,  CHAP.  29. 

VTjTHEREAS  by  divers  Acts  passed  during  the  now 
last  and  the  present  session  of  Parliament,  cer- 
tain provisions  of  the  Statute   Law    of   the   several 
Provinces  of  Canada,  respecting  certain  crimes  and 
offences,  have  been  assimilated,  amended  and  consoli- 
dated, and  extended  to  all  Canada,  and  it  is  expedient 
m  like  manner,  to  assimilate,  amend  and  consolidate, 
and  to  extend  certain  other  provisions  of  the  said 
Statute  Law  respec,  ng  procedure  and  other  matters 
not    included  in   the    said    Acts:     Therefore    Her 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Senate  and  House  of  Commons  of  Canada,  enacts  as 
lollows : — 
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THE   CRIMINAL   STATUTE   LAW. 


INTERPRETATION  CLAUSE. 


Sect.  1. — In  the  interpretation  of  this  Act,  and  of  any 
Act  of  the  Parhament  of  Canada  relating  to  criminal 
law,  unless  there  be  something  in  the  enactment  or 
in  the  context  indicating  a  different  meaning,  or  call- 
ing for  a  different  construction : 

1. — The  word  "  indictment"  shall  be  understood  to 
include  "information,"  "inquisition"  pnd  "present- 
ment" as  well  as  indictment,  and  also  any  plea, 
replication  or  other  pleading,  and  any  record ;  and 
the  term  "  finding  of  the  indictment"  shall  include 
also  "the  taking  of  an  inquisition,"  "the  exhibiting 
an  information"  and  "the  making  of  a  presentment;" 
and  the  word  "  property"  shall  be  understood  to  in- 
clude goods,  chattels,  money,  valuable  securities 
and  every  other  matter  or  thing,  whether  real  or 
personal,  upon  or  with  respect  to  which  any  of- 
fence may  be  committed ;  and  the  expression  "  dis- 
trict, county  or  place"  shall  include  any  division  of  any 
Province  of  Canada,  for  purposes  relative  to  the  admin- 
istration of  justice  in  criminal  cases ; 

2. — Whenever,  in  any  Act  relating  to  any  offence, 
whether  punishable  upon  indictment  or  summary 
conviction,  any  word  has  been  used  or  employed  im- 
porting the  singular  number  or  the  masculine  gender 
only,  in  describing  or  referring  to  the  offence  or  to  the 
subject  matter  on  or  with  respect  to  which  it  may  be 
committed,  or  to  the  offender  or  the  party  affected  or 
intended  to  be  affected  by  the  offence,  such  Act  shall  be 
understood  to  include  several  matters  of  the  same  kind, 
as  well  as  one  matter,  and  several  persons  as  well  as 


PROCEDURE   IN   CRIMINAL  CASES.  3 

one  person,  and  females  as  well  as  males,  and  bodies 
corporate  as  well  as  individuals,  and  when  a  forfeiture 
or  penalty  is  made  payable  to  a  party  aggrieved  it  shall 
be  payable  to  a  body  corporate  in  case  such  a  body  be 
the  party  aggrieved ; 

3.— Whenever  a  person  doing  a  certain  act  is  declared 
to  be  guilty  of  any  offence,  and  to  be  liable  to  punish- 
ment therefor,  it  shall  be  understood  that  such  person 
shall  only  be  deemed  guilty  of  such  offence  and  liable 
to  such  punishment  after  beingduly  convicted  of  such 
act ;  and  whenever  it  is  provided  that  the  offender 
shall  be  liable  to  different  degrees  or  kinds  of  punish- 
ment, It  shall  be  understood  that  the  punishment  to 
be  inflicted,  will,  subject  to  the  limitations  contained 
m  the  enactment,  be  in  the  discretion  of  the  court  or 
tribunal  before  which  the  conviction  takes  place- 

4._The  word  "  Penitentiary"  shall  be  understood  to 
mean  the  penitentiary  for  the  Province  in  which  the 
conviction  takes  place ;  and  any  person  sentenced  to 
imprisonment  in  the  Penitentiary  shall  be  subject  to 
the  provisions  of  the  Statutes  relating  to  such  Peni- 
tentiary, and  to  all  rules  and  regulations  lawfully 
made  under  any  such  statute  ; 

5.-The  word  "  Justice"  shall  be  understood  to  mean 
a  Justice  of  the  Peace  ; 

6.— The  expression  "  any  Act"  or  "  any  other  Act " 
when  It  occurs  in  this  Act  or  in  any  other  Act  of  the 
ParhamentofCanada,  relating  to  criminal  law,  shall 
include  any  Act  passed  or  to  be  passed  by  the  Parlia- 
ment  of  Canada,  or  any  Act  passed  by  the  Legislature 
of  the  late  Province  of  Canada,  or  passed  or  to  be 
passed  by  the  Legislature  of  any  Province  of  Canada 
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or  passed  by  the  Legislature  of  any  Province  included 
in  Canada,  before  it  was  included  therein,  unless  there 
be  something  in  the  subject  or  context  inconsistent 
with  such  construction. 

The  first  part  of  this  clause  is  taken  from  the  7  &  8 
Geo.  4,  ch.  28,  s.  14 ;  13  &  14  Vict.  ch.  21,  s.  4  (Lord 
Brougham's  Act) ;  and  14  &  15  Vict.,  ch.  100,  s.  30  of 
the  Imperial  Statutes. 

It  may  be  useful  to  insert  here  extracts  from  the 
clauses  of  the  general  "  Interpretation  Act,"  31  Vict, 
ch.  1,  which  seem  the  most  important  in  connection 
with  our  Criminal  Statutes. 

"  The  word  '  shall '  is  to  be  construed  as  imperative, 
and  the  word  '  may '  as  permissive." 

""Whenever  the  word  'herein'  is  used  in  any  sec- 
tion of  an  Act,  it  is  to  be  understood  to  relate  to  the 
whole  Act  and  not  to  that  section  only." 

"Words  importing  the  singular  number  or  the 
ma.sculine  gender  only,  shall  include  more  persons, 
parties  or  things  of  the  same  kind  than  one,  and 
females  as  well  as  males,  and  the  converse." 

"The  word  'person'  shall  include  any  body  cor- 
porate and  politic,  or  party,  and  the  heirs,  executors, 
administrators  or  other  legal  representatives  of  such 
person,  to  whom  the  context  can  apply  according  to 
the  law  of  that  part  of  Canada  to  which  such  context 

extends." 

"The  words  'writing,'  'w^ritten,'  or  any  term  of 
like  import,  shall  include  words  printed,  painted,  en- 
graved, lithographed,  or  otherwise  traced  or  copied." 

"  The  w^ord  '  month '  shall  mean  a  calendar  month." 
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"  The  word  '  oath'  shall  be  construed  as  meaning  a 
solemn  affirmation  whenever  the  context  applies  to 
any  person  and  case,  by  whom  and  in  which  a  solemn 
affirmation  may  be  made  instead  of  an  oath,  and  in 
like  cases  the  word   'sworn'  shall  include  the  word 
'  affirmed ; '  and  in  every  case  where  an  oath  or  affir- 
mation is  directed  to  be  made  before  any  person  or 
officer,  such  person  or  officer  shall  have  full  power  and 
authority  to  administer  the  same,  and  to  certify  its 
having  been  made ;  and  the  wilful  making  of  any  false 
statement  in  any  such  oath  or  affirmation  shall  be  wil- 
ful and  corrupt  perjury ;  and  the  wilful  makingof  any 
false  statement  in  any  declaration  required  or  autho- 
rized by  any  Act,  shall  be  a  misdemeanor,  punishable 
as  wilful  and  corrupt  perjury." 

"  The  word  '  sureties'  shall  mean  sufficient  sureties, 
and  the  word  'security'  shall  mean  sufficient  security,' 
and  where  these  words  are  used,  one  person  shall  be 
sufficient  therefor,  unless  otherwise  expressly  re- 
quired." 

"  The  words  '  superior  courts'  shall  denote,  in  the 

Province  of  Ontario,  the  Court  of  Queen's  Bench,  the 

^ourt  of  Common  Picas,  and  the  Court  of  Chancery  in 

18  said  Province  ;  in  the  Province  of  Quebec,  the  said 

.ds  shall  denote  the  Court  of  Queen's  Bench  and 
ihe  Superior  Court  in  and  for  the  said  Province ;  and 
m  the  Provinces  of  Nova  Scotia  and  New-Brunswick 
the  said  words  shall  denote  the  Supreme  Court  in  and 
for  each  of  the  said  Provinces  respectively." 

By  Sec.  2,  34  Vict.,  ch.  14,  it  is  enacted  that  the 
general  court  then  existing  in  the  Province  of  Mani- 
toba,  and  any  court  to  be  constituted  in  lieu  of  the 
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said  court,  shall  have  power  to  hear,  try  and  deter- 
mine all  treasons,  felonies  and  indictable  ottences  com- 
mitted in  the  said  Province. 

By  Sec.  5  37  Vict,  ch.  42,  the  same  powers  are  given 
to  the  supreme  court  of  British  Columbia  for  any 
offences  committed  in  the  said  Pro .  ince. 

The  words  "  Registrar  "  or  "  Register  "  in  any  Act, 
applying  to  the  whole  Dominion,  shall  mean  and  in- 
clude indifferently  Registrars  and  Registers  in  the 
several  Provinces  constituting  the  Dominion,  and  their 
Deputies,  respectively. 

Any  wilful  contravention  of  any  Act,  which  is  not 
made  any  offiance  of  some  other  kind,  shall  be  a 
misdemeanor,  and  punishable  accordingly — 31  Vict, 
oh.  1. 

Whenever  any  pecuniary  penalty,  or  any  forfeiture 
is  imposed  for  any  contravention  of  any  Act — then,  if 
no  other  mode  be  prescribed  for  the  recovery  thereof, 
such  penalty  or  forfeiture  shall  be  recoverable,  with 
costs,  by  civil  action  or  proceeding  at  the  suit  of  the 
Crown  only,  or  of  any  private  party  suing  as  well  for 
the  Crown  as  for  himself,  in  any  form  allowed  in  such 
case  by  the  law  of  that  Province  where  it  is  brought 
— before  any  Court  having  jurisdiction  to  the  amount 
of  the  penalty  in  cases  of  simple  contract — upon  the 
evidence  of  any  one  credible  witness  other  than  the 
plaintiff  or  party  interested ;  and  if  no  other  provi- 
sion be  made  for  the  appropriation  of  such  penalty 
or  forfeiture,  one  half  thereof  shall  belong  to  the 
Crown,  and  the  other  half  shall  belong  to  the  private 
plaintiff,  if  any  there  be,  and  if  there  be  none,  the 
whole  shall  bel(jng  to  the  Crown — 31  Vict.  ch.  1. 
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The  word  "  Macristrate  "  shall  mean  a  Justice  ol'  the 
Peace  ;  the  words  "  two  Justices  "  shall  mean  two  or 
more  Justices  of  the  Peace,  assembled  or  acting  to- 
gether  ;  and  if  anything  is  directed  to  be  done  by  or 
before  a  Magistrate  or  a  Justice  of  the  Peace,  or  other 
Public  Functionary  or  OfHcer,  it  shall  be  done  by  or 
before  one  whose  jurisdiction  or  powers  extend  to  the 
place  where  such  thing  is  to  be  done  :    and  when- 
ever power  is  given  to  any  person,  officer  or  function- 
ary to  do  or  to  enforce  the  doing  of  any  act  or  thing 
all  such  powers  shall  be  understood  to  be  also  given 
as  are  necessary  to  enable  such  person,  officer  or  func- 
tionary to  do  or  to  enforce  the  doing  of  such  act  or 
thing— 81  Vict.  ch.  1. 

If,  in  any  Act,  any  party  is  directed  to  be  imprisoned 
or  committed  to  prison,  such  imprisonment  or  com- 
mittal  shall,  if  no  other  place  be  mentioned  or  provided 
by  law,  be  in  or  to  the  common  gaol  of  the  locality  in 
which  the  order  for  such  imprisonment  is  made,  or  if 
there  be  no  common  gaol  there,  then  in  or  to  that  com- 
mon gaol  which  is  nearest  to  such  locality ;  and  the 
keeper  of  any  such  common  gaol  shall  receive  such 
person,  and  him  safely  keep  and  detain  in  such  com- 
mon  gaol  under  his  custody  until  discharged  in  due 
course  of  law,  or  bailed  in  cases  in  which  bail  may  by 
law,  be  taken- 31  Vict.  ch.l. 

Where  forms  are  prescribed  slight  deviations  there- 
trom,  not  affecting  the  substa^ice  or  calculated  to  mis- 
lead, shall  not  vitiate  them— 31  Vict.  ch.  1. 

In  the  Province  of  Manitoba,  anv  common  gaol  is 
"  the  Penitentiary  "-sect.  7, 34  Vict.  ch.  14.~The  same 
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clause  is  re-enacted  for  British  Coiumbia,  by  sect.  6, 
87  Vict.  cb.  42. 

In  the  Provinces  of  Nova  Scotia  and  Now  Bruns- 
wick, the  interpretation  of  certain  words  in  the  32-83 
Vict.  ch.  32,  "  An  Act  respectlnfj  the  2)rompt  and  sum- 
mari/  a<lininintration  of  Criminal  Justice  in  certain 
cases"  is  regulated  as  follows  by  the  37  Vict.  ch.  40. 

"  The  expression  '  a  competent  Magistrate,'  in  the 
said  Act,  shall,  as  respects  the  Province  of  Nova  Scotia 
or  theTrovince  of  New  Brunswick,  mean  and  include 
any  Recorder,  Judge  of  a  County  Court,  Stipendiary 
Magistrate  or  Police  Magistrate,  acting  within  the 
local  limits  of  his  jurisdiction,  as  well  as  any  function- 
ary included  by  the  said  expression  as  respects  either 
of  the  said  Provinces,  under  the  terms  of  the  said  Act; 
and  the  expression  '  the  Magistrate'  in  the  said  Act, 
shall,  as  respects  either  of  the  said  Provinces,  mean  a 
competent  Magistrate,  as  above  defined;  and  the  said 
Act  shall,  from  and  after  the  passing  of  this  Act,  be 
construed  and  have  effect  accordingly." 

In  British  Columbia,  by  37  Vict.  ch.  42,  schedule  A, 
the  meaning  of  the  expression  "  competent  Magistrate'* 
is  declared  to  be  any  two  Justices  of  the  Peace  sitting 
together,  as  well  as  any  functionary  or  tribunal  having 
the  power  of  two  Justices  of  the  Peace  in  the  32-33 
Vict,  ch,  32,  ^^ An  Act  respecting  the  'prompt  and  summary 
administration  of  criminal  justice  in  certain  cases." 

By  the  same  Act,  in  the  same  Province,  the  expres- 
sion "  any  two  or  more  Justices"  includes  any  Magis- 
trate having  the  power  of  two  Justices  of  the  Peace, 
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in  the  32-88  V ict.  ch .  88,  "  An  A  ct  renjM-ctinrj  the  trial  ami 
jmnishmtut  of  juiunilc  offenders.'" 

I^  the  General  "Ropeal  Act,  82-38  Vict.  ch.  36,  «ec. 
8,  it  is  «'nacted  that  any  Judge  ot*  tho  Sessions  of  the 
I't'ace,  or  nny  district  Magistrate  in  the  Province  of 
Quebec,  (shall  in  all  cases  have  all  the  power  vested  in 
two  Justic(\s  of  the  Peace  by  any  Act  mentioned  in 
any  Act  relating  to  criminal  law,  in  force  in  that 
Province. 


API'HEHENSION   OF  OFFENDEHS,   WITHOUT    WAKKANT,    ETC. 

Sect.  2.— Any  person  found  committing  an  offence 
punishable  either  upon  indictment,  or  upon  summary 
conviction,  may  be  immediately  apprehended  by  any 
constable  or  peace  othcer,  without  a  warrant,  or  by 
the  owner  of  the  property  on  or  with  respect  to  which 
the  offence  is  being  committed,  or  by  his  servant  or 
any  other  person  authorized  by  such  owner,  and  shall 
be  forthwith  taken  before  some  neighbouring  Justice 
of  the  Peace,  to  be  dealt  with  according  to  law. 

By  the  Coin  Ar^t,  32-33  Vict.  ch.  18,  sec.  33,  it  is  en- 
acted that  "It  shall  be  lawful  lor  any  person  what- 
soever  to  apprehend  any  person  who  "is  found  com- 
mitting any  indictable  offence  against  this  Act,  and 
to  convey  or  deliver  him  to  some  peace  officer,  con- 
stable,  or  officer  of  police,  in  order  to  his  being  con- 
veyed, as  soon  as  reasonably  may  be,  before  a  Justice  of 
the  Peace  or  some  other  proper  officer,  to  be  dealt  with 
according  to  law." 
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By  the  Act  respecting  offences  against  the  person, 
32-83  Vict.  ch.  20,  sec.  37,  it  is  enacted  that  "  Whoso- 
ever wilfully  disturbs,  interrupts,  or  disquiets  any 
assemblage  of  persons  met  for  religious  worship,  or  for 
any  moral,  social,  or  benevolent  purpose,  by  profane 
discourse,  by  rude  or  indecent  behaviour,  or  by  making 
a  noise,  either  within. the  place  of  such  meeting  or  so 
near  to  it  as  to  disturb  the  order  or  solemnity  of  the 
meeting,  may  be  arrested  on  view  by  any  peace  ojficer 
present  at  such  meeting,  or  by  any  other  person 
present  thereto  verbally  authorized  by  any  Justice  of 
the  Peace  present  thereat,  and  detained,  until  he  can 
be  brought  before  a  Justice  of  the  Peace." 

By  the  Larceny  Act,  32-33  Vict.  ch.  21,  sec.  117,  it 
is  enacted  that  "  Any  person  found  committing  any 
offence  punishable  either  upon  indictment  or  upon 
summary  conviction,  by  virtue  of  this  Act,  may  be  im- 
mediately apprehended,  without  a  warrant,  by  any 
person,  and  forthwith  taken,  together  with  the  pro- 
perty, if  any,  on  or  with  respect  to  which  the  offence 
is  committed,  before  some  neighbouring  Justice  of  the 
Peace  to  be  dealt  wuth  according  to  law." 


By  the  Act  respecting  malicious  injuries  to  property, 
32-33  Vict.  ch.  22,  sec.  69,  it  is  enacted  that  "  Any  per- 
son found  committing  any  offence  agamst  this  Act, 
whether  the  same  be  punishable  upon  indictment  or 
upon  summary  conviction,  may  be  immediately  ap- 
prehended, without  a  warrant,  by  any  peace  oflBcer,  or 
the  owner  of  the  property  injured,  or  his  servant,  or 
any  person  authorized  by  him,  and  forthwith  taken 
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before  some  neighbouring  Justice  of  the  Peace^te^e 
dealt  with  according  to  law." 

By  the  Act  for  the  better  preservation  of  the  peace 
in  the  vicinity  of  public  works,  32-33  Vict.  ch.  24,  sec. 
8,  it  is  enacted  that  "  Any  Commissioner  or  Justice, 
Constable  or  Peace  Officer,  may  arrest  and  detain  any 
person  employed  on  any  such  railway,  canal,  or  other 
work,  found  carrying  any  such  weapon  as  aforesaid, 
within  any  place  where  this  Act  is  at  the  time  in  force, 
at  such  time  and  in  such  manner  as  in  the  judgment 
of  such  Commissioner,  Justice,  Constable  or  Peace 
Officer,  afibrds  just  cause  of  suspicion  that  they  are 
carried  for  purposes  dangerous  to  the  public  peace." 

By  the  Act  respecting  certain  offisnces  relative  to 
Her  Majesty's  army  and  navy,  32-33  Vict.  ch.  25,  sec. 
7,  it  is  enacted  that "  Any  person  reasonably  suspected 
of  being  a  deserter  from  Her  Majesty's  service  may  be 
apprehended  and  brought  for  examination  before  any 
Justice  of  the  Peace,  and  if  it  appears  that  he  is  a 
deserter,  he  shall  be  confined  in  gaol  until  claimed  by 
the  military  or  naval  authorities,  or  proceeded  against 
according  to  law." 

By  the  Act  respecting  cruelty  to  animals,  32-33  Vict. 
ch.  27,  sec.  4,  it  is  enacted  that,  "  When  any  offence 
against  this  Act  is  committed,  any  Constable  or  other 
Peace  Officer,  or  the  owner  of  such  cattle,  animal  or 
poultry,  upon  view  thereof,  or  upon  the  information 
ol  any  other  person  (who  shall  declare  hisor  their  name 
or  names  and  place  or  places  of  abode  to  the  said  Cou 
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stable  or  other  Peace  Officer)  may  seize  and  secure,  by 
the  authority  of  this  Act,  and  forthwith,  and  without 
any  other  authority  or  warrant,  may  convey  any  such 
otfender  before  a  Justice  of  the  Peace,  within  whose 
jurisdiction  the  offence  has  been  committed,  to  be 
dealt  with  according  to  law  " 

By  the  Act  respecting  riots  and  riotous  assemblies, 
31  Vict.  ch.  70,  sec.  4,  it  is  enacted  that  "  If  twelve  or 
more   of  the    persons    so  unlawfully,  riotously   and 
tumultously  assembled  continue  together,  after   pro- 
clamation made  in  manner  aforesaid,  and  do  not  dis- 
perse themselves  within  one  hour,  then  every  Justice 
of  the  Peace,  Sheriff,  and  Deputy  Sheriff  of  the  district 
and  county  where  such  assembly  may  be,  and  also 
-every  High  and  Petty  Constable,  and    other  Peace 
Officer  within  such  district  or  county,  and  also  every 
Mayor,  Justice  of  the  Peace,  Sheriff  and  other  head 
officer,  High  or  Petty  Constable,    and    other    Peace 
Officer,  of  any  city  or  town  corporate,  where    such 
assembly  may  be,  and  any  person  or  persons  com- 
manded to  assist  such  Justice  of  the  Peace,  Sheriff  or 
Deputy  Sheriff,  Mayor,  Bailiff  or  other  head  officer 
aforesaid  (who  may  command  all  Her  Majesty's  sub- 
jects of  age  and  ability  to  be  assisting  to  them  therein) 
shall  seize  and  apprehend  the  persons  so  unlawfully, 
riotously  and  tumultously  continuing  together,  after 
proclamation  made  as  aforesaid,  and  shail  forthwith 
carry  the  persons  so  apprehended  before  one  or  more 
of  Her  Majesty's  Justices  of  the  Peace  of  the  district, 
county  or  place  where  such  persons  are  so  appre- 
hended, in  order  to  their  being  proceeded  against   for 
such  their  offences  accordinsr  to  law  " 


PROCEDUEE   IN   CRIMINAL   CASES.  1^ 

By  the  Act  respecting  the  shipping  of  seamen,  36 
Vict.,  ch.  129,  sec.  94  (in  force  in  Quebec,  Nova  Scotia, 
New  Brunswick,  and  British  Columbia  only)   it  is 
enacted  that  "  Whenever,  either  at  the  commencement 
or  during  the  progress  of  any  voyage,  any  seaman  or 
apprentice  neglects  or  refuses  to  proceed  to  sea  in  any 
ship  registered  in  either  of  the  said  Provinces  in  which 
he  is  duly  engaged  to  serve,  or  is  found  otherwise  ab- 
sentmg  himsell"  therefrom  without  leave,  the  master 
or  any  mate,  or  the  owner,  ship's  husband  or  con- 
signee may,  in  any  place  in  either  of  the  said  Pro- 
vinces, with  or  without  the  assistance  of  the  local 
police  officers  or  constables  (who  are  hereby  directed 
to  give  the  same  if  required),  apprehend  him  without 
first  procuring  a  warrant;  and  may  thereupon  in  any 
case,  and  shall  in  case  he  so  requires,  and  it  is  practi- 
cable, convey  him  before  some  Court  capable  of  takino- 
cognizance  of  the  matter,  to  be  dealt  with  according  to 
law  ;  and  may,  for  the  purpose  of  conveying  him  be- 
fore such  Court,  detain  him  in  custody  for  a  period  not 
exceeding  twenty-four  hours,  or  such  shorter  time  as 
may  be  necessary,  or  may,  if  he  does  not  so  require  or 
il  there  is  no  such  Court  at  or  near  the  place,  at  once 
convey  him  on  board  ;  and  if  any  such  apprehension 
appears  to  the  Court  before  which  the  case  is  brought 
to  have   been   made  on  improper  or  on  insufficient 
grounds,  the  master,  mate,  owner,  ship's  husband  or 
consignee,  who  makes  the  same  or  causes  the  same  to 
be  made,  shall  incur  a  penalty  not  exceeding  eighty 
dollars;  but  such  penalty,  if  inflicted,  shall  be  a  bar 
to  any  action  for  false  imprisonment  in  respect  of  such 
apprehension." 
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It  must  be  admitted  that  this  great  defect  of  our 
Criminal  Statutes  Consolidation  Acts,  want  of  uni- 
formity, is  strikingly  illustrated,  in  the  various  clauses 
above  cited,  concerning  the  apprehension  of  offenders. 
For  instance,  by  the  Coin  Act,  any  •person  is  em- 
powered to  arrest  offenders  against  the  Act,  but  only 
when  committing  an  indictable  offence.  By  the  Larceny 
Act,  this  power  is  given  against  persons  found  com- 
mitting an  offence  punishable  either  by  indictment,  or 
summary  conviction. 

By  the  Act  respecting  malicious  injuries  to  property, 
rt  peace  officer,  or  the  oiuner  of  the  'pro2'>erty,  or  sorne  one 
authorized  by  him,  only,  can  apprehend  an  offend*  r 
against  the  Act — not  any  person,  as  in  the  two  other 
cases. 

Then  Sec.  2,  of  •^he  Procedure  Act  {ante)  is,  in 
great  part,  nothing  but  the  common  law  on  the  sub- 
ject, and,  in  certain  respects,  is  less  comprehensive  and 
extended  than  the  common  law.  For  instance,  at 
common  law,  if  a  constable  or  peace  officer  ees  any  per- 
son committing  a  felony,  he  not  only  may,  but  he  must 
and  is  bound  to  apprehend  the  offender.  And  not  only 
a  constable  or  peace  officer,  but  "  all  persons  who  are 
present  when  a  felony  is  committed,  or  a  dangerous 
wound  given,  are  bound  to  apprehend  the  offender,  on 
pain  of  being  fined  and  imprisoned  for  their  neglect, 
unless  they  were  under  age  at  the  time :  (2  Hawkins 
115) ;  and  it  is  the  duty  of  all  persons  to  arrest  with- 
out warrant  any  person  attempting  to  commit  a  felony : 
{R.  vs.  Hunt,  1  Mood.  93  ;  R.  vs.  Howarth,  1  Mood. 
207).  So  any  person  may  arrest  another  for  the  pur- 
pose of  putting  a  stop  to  a  breach  of  the  peace,  com- 
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mitted  in  his  presence  (2  Hawkim,  115 ;  1  Burn'^ 
Justice,  295,  299;  Roscoe,  240).  A  peace  officer  may 
arrest  any  person,  without  warrant,  on  a  reasonable 
suspicion  of  felony,  though  that  doctrine  does  not  ex- 
tend to  misdemeanors.  And  even  a  private  person  has 
that  right.  But  there  is  a  distinction  between  a  pri- 
vate person  and  a  constable  as  to  the  power  to  arrest 
any  one  upon  suspicion  of  having  committed  a  felony 
which  is  thus  stated  by  Lord  Tenterden,  C.  J.,  in 
Beckwith  vs.  Philhj,  6  B.  &  C.  635  :— 

"  In  order  to  justify  a  private  person  in  causing  the 
imprisonment  of  a  person,  he  must  not  only  make  out 
a  reasonable  ground  of  suspicion,  but  he  must  prove 
that  a  felony  has  been  actually  committed  ;  whereas  a 
constable,  having  reasonable  ground  to  suspect  that  a 
felony  has  been  committed,  is  authorized  to  detain  the 
party  suspected  until  inquiry  can  be  made  by  the 
proper    authorities.       This  distinction    is    perfectly 
settled.     The  rule  as  to  private  persons  was  so  stated 
by  Genney,  in  the  Year  Book,  9  Edw.  4,  already  men- 
tioned, and  has  been  fully  settled  ever  since  the  case 
of  L  kvith    vs.    Gatclipole  (Cald.    291,    A.  D.     1783)- 
G^ream,  On  A.  rest  without  Wan ctnt."  ' 

Any  private  person  may  also  arrest  a  person  found 
committing  a  misdemeanor.  This  doctrine  havin- 
been  denied,  in  England,  by  a  correspondent  of  the 
nm..,  Mr.  Greaves,  Q.  C,  the  learned  framer  of  the 
English  Criminal  Law  Consolidation  Acts,  published 
on  the  question,  an  article,  too  long  for  insertion  here' 
but  from  which  the  following  extracts  ^i^^  fully  the' 
author's  views  on  the  question  :- 
"  On  these  authorities  it  seems  to  be  perfectly  clear 
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that  any  private  person  may  lawfully  apprehend  any 
person  whom  he  may  catch  in  the  attempt  to  commit 
any  felony,  and  take  him  before  a  justice  to  be  dealt 
with  according  to  law." 

"  I  have  now  adduced  abundantly  sufficient  authori- 
ties to  prove  that  the  general  assertion  in  the  paper, 
(in  the  Times)  that '  apriva+c  '.'r^Jvidaal  is  not  justified 
in  arresting  without  a  wan  .•  person  found  com- 
mitting a  misdemeanor,  cannoo  db  supported.  On  the 
contrary,  those  authorities  very  strongly  tend  to  show 
that  any  private  individual  may  arrest  any  person 
whom  he  catches  committing  any  misdemeanor.  It 
is  quite  true  that  I  have  been  unable  to  find  any 
express  authority  which  goes  to  that  extent ;  but  it 
must  be  remembered  that  where  the  question  turns 
on  some  common  law  rule,  there  never  can  have  been 
any  authority  to  lay  down  any  general  rule ;  each  case 
must  necessarily  be  a  single  instance  of  a  particular 
class ;  and,  as  in  larceny,  notwithstanding  the  vast 
number  of  cases  which  have  been  decided,  no  com- 
plete definition  of  the  offence  has  ever  yet  been  given 
by  any  binding  authority,  so  in  the  present  case  we 
must  not  be  surprised  if  we  find  no  general  rule  estab- 
lished" 

"  But  when  we  find  that  all  misdemeanors  are  of  the 
same  class ;  that  it  is  impossible  to  distinguish  in  any 
satisfactory  way  between  one  and  another,  and  that  in 
the  only  case  (Fox  vs.  Oaunt)  where  such  a  distinction 
was  attempted,  the  court  at  once  repudiated  it ;  and 
when,  on  the  question  v^hether  a  party  indicted  for  a 
misdemeanor  was  entitled  to  be  discharged  on  habeas 
corpus,  Lord  T6nterden,  C.  J.,  said,  in  delivering  the 
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judgment  of  the  court,  '  I  do  not  know  how,  for  this 
purpose,  to  distinguish  between  one  class  of  crimes 
and  another.  It  has  been  urged  that  the  same  princi- 
ple will  warrant  an  arrest  in  the  case  of  a  common 
assault.  That  certainly  will  follow ' :  Ex  parte  Scott,  9 
B.  &  C.  446.  And  when,  above  all,  the  same  broad 
principle  that  it  is  lor  the  common  good  that  all  offend- 
ers should  be  arrested,  applies  to  every  misdemeanor, 
and  that  principle  has  been  the  foundation  of  the  deci- 
sions from  the  earliest  times,  and  was  the  ground  on 
which  Timothy  vs.  Simpson  was  decided;  the  only 
reasonable  conclusion  seems  to  be  that  the  power  to 
arrest  applies  to  all  misdemeanors  alike,  wherever  the 
defendant  is  caught  in  the  act." 

These  authorities  fully  demonstrate  that  Sec.  2 
of  our  Procedure  Act  is  a  useless  enactment,  of  a  na- 
ture to  mislead.  It  can  be  of  no  effect  whatsoever, 
except  in  offences  punishable  upon  summary  convic- 
tion, not  otherwise  provided  for,  as  to  the  apprehen- 
sion of  offenders.  Uany  person  has  the  right  to  ap- 
prehend without  warrant  any  one  found  committing 
any  indictable  offence,  it  was  certainly  unnecessary 
to  say  that  a  peace  officer,  or  the  owner  of  the  pro- 
perty, on  or  with  respect  to  which  the  offence  is  com- 
mitted, has  that  right. 

It  has  been  held  that  where  a  statute  gives  a  power 
to  arrest  a  person  found  committing  an  offence  (and 
these  are  the  terms  of  Sec.  2  of  the  Procedure  Act 
and  of  the  corresponding  sections  of  the  Consolidated 
Crimmal  Acts),  he  must  be  taken  in  the  act,  or  in  such 
continuous  pursuit  that  from  the  finding  until  ttie  ap. 
prehension,  the  circumstances  constitute  one  transac 
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tion :  Hanway  vs.  Boultbee,  ICE.  &  P.  350 ;  R  vs. 
Curran,  3  C.  &  P.  397 ;  M.  vs.  Howart,  1  Mood.  207 ; 
Roberts  vs.  Orchard,  2  H,  &  C.  769 ;  and  therefore,  if 
he  was  found  m  the  next  field  v^^ith  property  in  his 
possession  suspected  to  be  stolen  out  of  the  adjoining- 
one,  it  is  not  sufficient :  E.  vs.  Curran,  3  C.  &  P.  397 ; 
hilt  if  seen  committing  the  offence  it  is  enough,  if  the 
apprehension  is  on  quick  pursuit :  Hanway  vs.  Boult- 
bee, 4  C.  &  P.  350.      The  person  must  be  immediately 
apprehended  ;  therefore,  probably  the  next  day  would 
not  be  soon  enough,  though^  the-  lapse  of  time  neces- 
sary lo  send  for  assistance  would  be  allowable  :  Morris 
vs.  Wise,  2  F.  &  F.  51 ;  but  an  interval  of  three  hours 
between  the  commission  of  the  offence  and  the  dis- 
covery and  commencement  of  pursuit  is  too  long  to 
justify  an  arrest  without  warrant  under  these  statutes : 
Downing  vs.  Cassel,  36  L.  J.  M.  C.  97. 

The  person  must  be  forthwith  taken  before  a  neigh- 
bouring Justice,  and,  therefore,  it  is  not  complying 
with  the  statute  to  take  him  to  the  prosecutor's  house 
first,  though  only  half  a  mile  out  of  the  way :  Morris 
vs.  Wise,  2  F.  &  F.  51 ;  unless,  indeed,  it  were  in  the 
night  time,  and  then  he  might  probably  be  kept  in 
such  a  place  until  the  morning :  R.  vs.  Hunt,  1  Mood 
93. 

But  no  person  can,  in  general,  be  apprehended  with- 
out warrant  for  a  mere  misdemeanor  not  attended 
with  a  breach  of  the  peace,  as  perjury  or  libel :  King 
vs.  Poe,  30  J.  P.  178;  and  a  private  individual  cannot 
arrest  another,  without  warrant,  on  the  ground  of  sus- 
picion of  his  having  been  guilty  of  a  misdemeanor ; 
nor  can,  in  this  case,  constables  and  peace  officers : 
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Matthews  vs.  Biddulp/i,   4  Scott  N.  R,  54;   Fox  vs. 
Gaunt,  3  B.  &  Ad.  798 ;    Gritfin  Coleman,  4  H.  &  N.' 
265.     Neitlior  can  any  person,  not  even  a  constable, 
arrest  a  person  M^ithout  a  warrant  on  a  charge  of  mis- 
demeanor: E.  vs.  Curran,  1  Mood.  132;  Beg.  vs.  Phelps, 
Car.  &    M.   185,  except  when  such  person  is  found 
committing  the  offence  by  the  person  making  the 
arrest,  in  the  cases,  as  ante,  where  the  statute  specially 
authorizes  him  to  do  so.    And  though  any  person  can 
maJce  an  arrest  to  prevent  a  breach  of  the  peace,  or 
put  down  a  riot  or  an  affray,  yet,  after  the  offence 
is  over,   even  a    constable    cannot   apprehend    any 
person  guilty  of  it,  unless  there  is  danger  of  its  re- 
newal :   Price  vs.  Seeley,10  CI.  &  Hin.  28;  Baynes  vs. 
Bretvster,  2  Q.  B.,  375 ;    Derecourt  vs.  Corhiahley,  24  L. 
J.  Q.  B.  313 ;  Timothy  vs.  Simpmn,  1  C.  M.  &  R.  757  • 
Reg.  vs.  Walker,  Dears.  358.      In  Reg.  vs.  Light,  Dears! 
&  B.  332,  it  appeared  that  the  constable,  while  stand- 
ing outside  the  defendant's  house,  saw  him  take  up  a 
shovel  and  hold  it  in  a  threatening  attitude  over  his 
wife's  head,  and  heard  him  at  the  same  time  say,   "  If 
it  was  not  for  the  policeman  outside  I  would' split 
your  head  open ; "  that  in  about  twenty  minutes  after- 
wards the  defendant  left  his  house,  after  saying  that 
he  would  leave  his  wife  altogether,  and  was  taken 
mto  custody  by  the  constable,  who  had  no  warrant 
when  he  had  proceeded  a  short  distance  in  the  direc-' 
tion  of  his  father's  residence :  the  prisoner  resisted  and 
assaulted  the  constable,  for  which  he  was  tried  and 

K  mI^w^^'  ""^'  ""P^^  ^  '^'"  ^^«^^^«d,  the  Judges 
held  that  the  conviction  was  right,  and  that  the  con- 
stable  had  the   right  to    apprehend  the  defendant 


I- 


W\ 


20 


THE  CRIMINAL   STATUTE   LAW. 


i;i 


"  A  constable,  as  conservator  of  the  peace,"  said 
Williams,  J.,  "  has  authority,  equally  with  all  the  rest 
of  Her, Majesty's  subjects,  to  apprehend  a  man  where 
there  is  reasonable  ground  to  believe  that  a  breach  oi 
the  peace  will  be  committed ;  and  it  is  quite  settled 
that  where  he  has  witnessed  an  assault  he  may  appre- 
hend as  soon  after  as  he  conveniently  can.  He  had  a 
right  to  apprehend  the  prisoner,  and  detain  him  until 
he  was  taken  before  Justices,  to  be  dealt  with  accord- 
ing to  law.  He  had  a  right  to  take  him,  not  only  to 
prevent  a  further  breach  of  the  peace,  but  also  that  he 
might  be  dealt  with  according  to  law  in  respect  of  the 
assault  which  he  had  so  recently  seen  him  commit." 

Arrest,  vAihout  ivarrant,  for  contempt  of  Court. — 
Judges  of  a  Court  of  Record  have  power  to  commit  to 
the  custody  of  their  officer,  sedente  cuHa,  by  oral  com- 
mand, without  any  warrant  made  at  the  time  :  Kemp 
vs.  JS/euiUe,  10  C.  B.  N.  S.  523  ;  31  L.  J.  C.P.  158.  This 
proceeds  upon  the  ground  that  there  is  in  contempla- 
tion of  law  a  record  of  such  commitment,  which  record 
may  be  drawn  up  when  necessary  :  Watson  vs.  Bodell 
14  M.  &  W.  70 ;  1  Burn's  Just.  293 ;  for  the  like  reason 
no  warrant  is  required  for  the  execution  of  sentence 
of  death  :  2  Hale,  408.  If  a  contempt  be  committed  in 
the  face  of  a  court,  as  by  rude  and  contumelious  be- 
haviour, by  obstinacy,  perverseness,  or  prevarication, 
by  breach  of  the  peace  or  any  wilful  disturbance 
whatever,  the  Judge  may  order  the  offender  to  be  in- 
stantly, without  any  warrant,  apprehended  and  im- 
prisoned, at  his,  the  Judge's,  discretion,  without  any 
further  proof  or  examination :  2  Hawkins,  221 ;  Cropper 
vs.  Horton,  8  D.  &  R.  166;  Ilex  vs.  James,  1  D.  &  R. 
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559  ;  5  B.  &  A.  894 ;  but  the  commitment  must  he 
for  a  time  certain,  and  if  by  a  Justice  of  the  Peace, 
i'oT  contempt  of  himself  in  his  office,  it  must  be  by- 
warrant  in  writing:  Mayhew  vs.  Locke,  2  Marsh, 
377 ;  7  Taunt.  63 ;  and  the  jurisdiction  with  regard 
to  contempt,  which  belongs  to  inferior  courts,  and 
in  particular  to  the  County  Court,  is  confined  to 
contempts  committed  in  the  court  itself:  Bx  parte 
JoHjf'e,  42  L.  J.  Q.  B.  121.  This  last  caso  rests  prin- 
cipally on  the  9-10  Vic.  ch.  95  (Imp),  which  gives 
to  County  Courts  power  to  commit  for  contempt  com- 
mitted in  face  of  the  Court,  but  is  silent  as  to  contempt 
committed  out  of  Court :  see  4  Stephen's  Com.  341. 

Time,  place  and  manner  of  arrest. — A  person  charged 
on  a  criminal  account  may  be  apprehended  at  any 
time  in  the  day  or  night.  The  29  Car.  2,  ch.  7,  sec.  6 
prohibited  arrests  on  Sundays,exceptin  casesof  treasons, 
felonies  and  breaches  of  the  peace,  but  now,  bj  the 
32-33  Vic,  ch.  30,  An  Act  respecting  the  dutiet,  of 
Justices  of  the  Peace,out  of  Sessions,  in  relation  to  persons 
charged  with  indictable  offences,  it  seems  that  an  arrest 
in  any  indictable  offence  may  be  executed  on  a  Sun- 
day. See  4  Stephen's  Com.,  347  ;  1  ChiUy,  16 ;  Rawlins 
vs.  Ellis,  10  Jur.  1039.  No  place  affords  protection  to 
offenders  against  the  criminal  law,  and  they  may  be 
arrested  anywhere,  and  wherever  they  may  be :  Ba- 
con's Ahr.  Verb.  Trespass. 

As  to  the  manner  of  arresting  without  warrant  by  a 
private  person,  he  is  bound,  previously  to  the  arrest, 
to  notify  to  the  party  the  cause  for  which  he  arrests, 
and  to  require  him  to  submit ;  but  such  notification  is 
not  necessary  where  the  party  is  in  the  actual  commis- 
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fiion  of  the  offence,  or  where  fresh  pursuit  is  made 
after  any  such  offV^nder,  who,  being  disturbed,  malces 
his  escape  ;  so  a  constable  arrestinj^,  without  vviwranl, 
is  bound  to  notify  his  authority  for  such  arrest,  unless 
the  offender  be  otherwise  acquainted  with  ii,  except, 
as  in  the  caseof  private  indivii'ials,where  the  offender 
is  arrested  in  the  actual  commission  of  the  offence,  or 
on  fresh  pursuit :  R.  v.  Howarth,  1  Mood.  207. 

If  a  felony  be  committed,  or  a  felon  fly  from  justice. 
or  a  dan«^erous  wound  be  given,  it  is  the  duty  ot  every 
man  to  use  his  best  endeavours  for  preventing  an 
escape,  and  if,  in  the  pursuit,  the  felon  be  killed  where 
he  cannot  be  otherwise  overtaken,  the  homicide  is  justi- 
fiable. This  rule  is  not  confined  to  those  who  are 
present  so  as  to  have  ocular  proof  of  the  fact,  or  to 
those  who  first  come  to  the  knowledge  of  it,  for  if  in 
these  cases  fresh  pursuit  be  made,  the  persons  who 
join  in  aid  of  those  who  began  the  pursuit  are  under 
the  same  protection  of  the  law.  But  if  he  may  be 
taken  in  any  case  without  such  severity,  it  is,  at  least, 
manslaughter  in  him  who  kills,  and  the  jury  ought 
to  enquire  whether  it  were  done  of  necessity  or  not : 
1  East,  P.  C.  298  ;  but  this  is  not  extended  to  cases  of 
misdemeanor  or  arrests  in  civil  proceedings,  though  in 
a  case  of  riot  or  affray,  if  a  person  interposing  to  part 
the  combatants,  giving  notice  to  them  of  his  friendly 
intention,  should  be  assaulted  by  them  or  either  of 
them  and  in  the  struggle  should  happen  to  kill,  this 
will  be  justifiable  homicide :  Foster,  272.  However, 
supposing  a  felony  to  have  been  actually  committed, 
but  not  by  the  person  suspected  and  pursued,  the  law 
does  not  afford  the  same  indemnity  to  such  as  of  their 
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own  accord,  or  upon  mistaken  information  that  a  felony 
had  been  committed,  engage  in  the  pursuit,  how  pro- 
bable soever  the  suspicion  may  be;  but  constables 
acting  on  reasonable  Husincion  of  felony  are  justified 
in  proceeding  to  such  extremities  when  a  private  per- 
son may  not  be  :  2  End,  P.  C,  800  ;  but  the  constable 
must  know,  or  at  least  have  reasonable  ground  for 
suspecting,  that  a  felony  has  been  committed;  for  a 
constable  was  convicted  of  shooting  at  a  man,  with 
mieni  to  do  him  some  grievous  bodily  harm,  whom  he 
saw  carrying  wood  out  of  a  copse  which  he  had  been 
employed  to  watch,  and  who,  by  running  away,would 
have  escaped  if  he  had  not  fired,  for  unless  the  man  had 
been  previously  summarily  convicted  for  the  same 
offence  he  had  not  committed  a  felony  and,  though  he 
had  been  so  previously  convicted,  the  constable  was 
not  aware  of  it.  And  the  conviction  was  affirmed  by 
the  Court  of  Crown  Cases  reserved,"  We  all  think  the 
conviction  right,"  said  Pollock,  C.  B.,  "  the  prisoner 
was  not  justified  in  firing  at  "Waters,  because  the  fact 
that  Waters  was  committing  a  felony  was  not  known 
to  the  prisoner  at  the  time  "  :  Reg.  vs.  Dadaon,  2  Den 
35. 


PERSONS   TO   WHOM   PROPERTY   IS  OFFERED   MAY   AP- 
PREHEND  THE   PARTY   OFFERING  THE   SAME, 
IN    CERTAIN   CASES. 


Sec.  3.— If  any  person  to  whom  any  property  is 
offered  to  be  sold,  pawned  or  delivered,  has  reason- 
able cause  to  suspect  that  any  such  offence  has  been 
committed  on  or  with  respect  to  such  property,  he 
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may,  and,  if  in  his  power,  he  shall  apprehend  and 
forthwith  carry  before  a  Justice  of  the  Peace,  the 
party  offering  the  same,  together  with  such  property, 
to  be  dealt  with  according  to  law. 

This  clause  does  not  apply  only  to  cases  of  stolen 
goods,  as  the  marginal  summary,  in  the  Statute,  states 
it.  The  case  of  stolen  goods  is  provided  for  by  sec.  117 
of  the  Larceny  Act.  The  words  any  mch  ofence  in 
this  clause  refer  to  the  preceding  section,  and  mean 
any  offence  punishable  either  upon  indictment, 
whether  a  felony  or  a  misdemeanor,  or  upon  sum- 
mary conviction.  So  that  by  this  clause,  if  goods  are 
offered  to  a  person,  which  this  person  has  reasonable 
cause  to  suspect  to  have  been  smuggled,  he  may,  and, 
if  possible,  he  must,  apprehend  the  party  offering 
them.  So  of  game  killed  within  the  close  season, 
and,  in  fact,  of  every  offence  whatsoever. 

As  to  what  constitutes  a  reasonable  cause,  in  such 
cases,  depends  very  much  on  the  particular  facts  and 
circumstances  in  each  instance ;  the  general  rule  being 
that  the  grounds  must  be  such  that  any  reasonable 
person,  acting  without  passion  or  prejudice,  would 
fairly  have  suspected  the  party  arrested  of  being  the 
person  who  committed  the  offence,  though  the  words 
of  the  statute  seem  to  authorize  the  apprehension  of 
the  person  offering,  whether  he  be  suspected  or  not : 
Allen  vs.  Wright,  8  C.  &  P.  522.  A  bare  surmise  or 
suspicion  is  plainly  insufficient :  Leete  vs.  Hart,  37  L.  J . 
C.  P.  167 ;  Davies  vs.  Russell,  5  Bing.  364. 
If  the  conduct  of  the  person  arresting  is  impugned 
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in  an  action  for  false  imprisonment,  a  question  arises 
as  to  whom  does  it  belong  to  decide  whether  the  de- 
fendant had  reasonable  cause  of  suspecting  the  plain- 
tiff. The  authorities  conflict  upon  the  point.  In  Da- 
vis vs.  Russell,  6  Bing  354,  and  in  Stonehouse  vs.  Elliott 
6  T.  R.  315,  the  Court  of  Common  Pleas  held  it  to  be 
the  judge's  province  to  decide  whether  the  facts  alleged 
constituted  such  reasonable  cause,  and  for  the  jury  to 
say  whether  the  facts  stated'  really  existed,  and  the 
defendant  acted  upon  their  existence.  But  in  Wedge 
vs.  Berkeley,  6  A.  &.  E.  663,  the  Court  of  Queen's 
Bench  considered  the  question  of  reasonable  and  pro- 
bable cause,  a  question  purely  for  the  jury.  In  the 
later  case,  however,  of  Broughton  vs.  Jackson,  18  Q.  B. 
378,  21  L.  J.  Q.  B.  263,  it  was  treated  as  a  question  of 
law ;  and  in  the  modem  case  of  Hailes  vs.  Marks,  7  H. 
&  N.  56 ;  30  L.  J.  Ex.  389,  see  also  Hogg  vs.  Ward, 
3  H.  &  N.  417 ;  27  L.  J.  Ex.  443,  the  Court  of  Exche- 
quer held  the  question  of  reasonable  cause  to  be  purely 
one  of  law  for  the  judge.  It  is  to  be  observed,  how- 
ever, that  Bramwell,  B.,  grounds  his  decision  upon  the 
case  of  Panton  vs.  Williams,  2  Q.  B.  169,  without  ad- 
verting to  the  fact  that  that  was  an  action  for  malicious 
prosecution.  It  is  submitted,  however,  that  there  is  a 
clear  distinciion  between  the  two  cases,  for  whilst  only 
judges  or  lawyers  are  competent  to  form  an  opinion 
upon  what  facts  an  action  or  an  indictment  would  lie, 
and  are  thus  the  only  persons  competent  to  decide 
whether  there  was  reasonable  cause  for  instituting  a 
prosecution,  yet  laymen  are  quite  as  competent  as  law- 
yers to  say  what  affords  a  reasonable  ground  of  suspic- 
ion against  a  particular  person  of  having  committed  a 
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crime.  And  thus  it  may  well  seem  that  in  the  one  form 
of  action  the  judge  may  direct  the  jury  as  to  the  rea- 
sonableness of  the  cause  for  a  prosecution,  leaving  the 
jury  to  ascertain  the  truth  of  the  facts  alleged ;  and  in 
the  other  the  jury  may  have  the  question  of  reasonable 
cause  of  suspicion  entirely  left  to  them.  The  varying 
circumstances  of  each  case  make  it  impossible  to  lay 
down  any  standard  or  fixed  rule  as  to  what  is  a  reason- 
able ground  oi  suspicion  :  Hogg  vs.  Ward,  ubi  sup. ; 
Broughton  vs.  Jaokson,  ubi  sup. 

In  a  recent  case  of  Lister  v.  Ferryman,  39  L.  J.  Exch 
177,  It  was  held  that  it  is  a  rule  of  law  that  the  jury 
must  find  the  facts  on  which  the  question  of  reason- 
able  and  probable  cause  depends,  but  that  the  judge 
must  then  determine  whether  the  facts  found  do  con- 
stitute reasonable  and  probable   cause,  and   that  no 
definite  rule  can  be  laid  down  for  the  exercise  of  the 
judge's  judgment.     In  an  action  for  a  malicious  prose- 
cution,  although  the  question  of  reasonable  andproba- 
ble  cause  is  an  inference  to  be  drawn  by  the  judge 
from  facts  undisputed  or  found,  yet  the  test  is,  not 
what  impression  the  circumstances  would  make  on 
the  mind  of  a  lawyer,  but  whether  the  circumstances 
warranted  a  discreet  man  in  instituting  and  following  " 
up  the  proceedings :  Kellt/  v.  Midland  Great   Western 
Railway  of  Ireland  Company,  7  Ir.  R.,  C.  L.  8— Q.  B. 

As  framed,  this  clause  is  open  to  this  absurdity, 
that  If  any  person  offers  to  sell  any  property  which  is 
reasonably  suspected  to  have  been  obtained  by  any 
offence,  to  another  person,  such  person  not  only  may 
but  is  required  to  apprehend  the  person  offering  the 
property ;  but  if  a  person  has  any  quantity  of  property 


III  1 J  111 

!  I' In  It!! 


PROCEDURE   IN  CRIMINAL   CASES. 


27 


which  is  suspected  to  have  been  stolen,  &c.,  in  his 
possession,  but  does  not  offer  it  to  any  one,  he  can- 
not be  apprehended  under  this  clause ;  so  that  the 
right  to  apprehend  under  it  depends  on  whether  or 
not  the  offender  offers  the  property  to  any  person.  It 
is  true  that,  by  tne  common  law,  any  peace  officer  may 
lawfully  apprehend  a  person  in  such  a  case,  if  there 
be  reasonable  suspicion  of  a  felony  having  been  com- 
mitted, but  a  private  person  must  not  only  have  rea- 
sonable suspicion  of  a  felony  having  been  committed, 
but  must  also  be  able  to  prove  that  one  has  actually 
been  committed,  in  order  to  justify  him  in  apprehend- 
ing any  person  in  such  a  case  :  Beckwith  vs  Philhy,  6  B. 
&  C.  635,  and  if  the  case  were  only  a  misdemeanor,  no 
person  is  authorized  by  the  common  law  to  apprehend 
after  the  misdemeanor  has  been  committed  unless  with 
a  warrant :  iox  vs.  Gaunt,  3  B.  &  Ad.  798.  The  conse- 
quence is  that,  for  instance,  any  one  who  has  obtained 
a  drove  of  oxen  by  false  pretences,  may  go  quietly  on 
his  way,  and  no  one,  not  even  a  peace  officer,  can  ap- 
prehend him  without  a  warrant ;  but  if  a  man  offer  a 
partridge,  supposed  to  have  been  killed  in  the  close 
season,  he  not  only  may  but  is  required  to  be  appre- 
hended by  that  person,  and,  if  the  words  of  the  clause 
are  strictly  interpreted,  whether  the  person  so  offer- 
ing the  article  is  himself  even  suspected  of  guilt.  See 
Greaves'  Consol.  Acts,  188. 

ARREST  OF  OFFENDERS    CAUGHT   IN   THE  ACT   IN  THE 

NIGHT-TIME. 


Sec.  4. — Any  person  may  apprehend  any  other  per- 
son found  committing  any  indictable  offence  in  the 
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night,  and  shall  convey  or  deliver  him  to  some  consta- 
ble  or  other  person,  in  order  to  his  being  taken,  as  soon 
as  conveniently  may  be.  bek.e  a  Justice  of  the  Peace 
to  be  dealt  with  according  to  law. 

This  clause  is  taken  from  sec.  11.  14-15  Vic.  ch  10 
of  the  Imperial  Statutes,  and  is  commented  upon  as  fol-' 
lows,  by  Mr.  Greaves,  its  author  : 

"  As  the  law  existed  before  this  Statute  passed,  there 
were  sundry  cases,  in  which  persons  committing  in- 
dictable offences  by  night  could  only  lawfully  be  ap- 
prehended by  certain  specified  individuals,  amongst 
whom  peace  officers  and  constables  were  sometimes 
omitted^    The  consequence  was,  as  might  naturally  be 
expected,  that  resistance  was  frequently  made  by  of- 
fenders, and  grievous,  if  not  mortal  injuries  inflicted 
upon  persons  endeavouring  to  apprehend  such  offend- 
ers ;  mdeed  many  melancholy  instances  have  occurred 
where  death  has  been  occasioned  in  a  nightly  fray,  and 
the  party  causing  such  death,  though  found  commit- 
ting an  offence,  for  which  he  might  have  been  lawfiilly 
apprehended  by  some  one,  has  escaped  the  punishment 
he  deserved  for  killing  a  person,  who  honestly  believed 
he  had  not  only  a  right,  but  was  in  duty  bound  to 
apprehend  him,  because  it  turned  out,  upon  investiga- 
tion on  the  trial,  that  such  person  was  not  lawfully  en- 
titled so  to  apprehend,  through  some  cause  or  other,  of 
which  the  party  killing  had  no  knowledge  at  the  time. 
Ihis  clause,  with  a  view  to  remedying  all  such  cases, 
authorizes  any  person,  be  he  who  he  may,  to  apprehend 
any  person  found  committing  any  felony  or  indictable 
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misdemeanor  in  the  night ;  and  it  is  conceived  that  it 
will  prove  highly  beneficial,  as  nothing  can  more 
strongly  tend  to  the  repression  of  offences  than  the  cer- 
tain knowledge  that,  if  the  party  is  found  committing 
them  by  any  one,  such  person  may  at  once  apprehend 
him." 

The  necessity  of  this  enactment  is  not  clearly  seen, 
if,  as  demonstrated  so  well  by  Mr.  Grreaves  himself 
(see,  ante,  remarks  under  section  2),  any  person  can, 
at  common  law,  apprehend  any  other  person  found 
committing  any  indictable  offence,  at  any  time.  The 
Poaching  Act  was  given  by  Mr.  Greaves,  as  a  reason 
for  the  necessity  of  this  clause  in  England.  Surely, 
this  reason  has  no  weight  with  us. 

What  is  night  under  this  clause  ?  The  Larceny  Act 
defines  it,  but  only  for  the  purposes  of  that  Act.  Night, 
therefore,  in  this  section,  is  not  defined  at  all,  and  the 
time  in  which  it  begins  and  ends,  in  each  case,  with 
reference  to  this  section,  is  regulated  by  the  common 
law. 

At  common  law,  night  is  the  time  between  sunset 
and  sunrise:  Wharton,  law"  lexicon,  IWb  Night;  3 
Ckitty,  1104. 

OTHER  CASES  IN  WHICH  A  CONSTABLE  MAY    ARREST 
WITHOUT   WARRANT. 


Sec.  5. — Any  constable  or  peace  officer  may,  with- 
out a  w^arrant,  take  into  custody  any  person  whom  he 
finds  lying  or  loitering  in  any  highway,  yard  or  other 
place,  during  the  night,  and  whom  he  has  good  cause 
to  suspect  of  having  committed  or  being  about  to  com- 
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rait  any  felony,  and  may  detain  such  person  until  he 
can  be  brought  before  a  Justice  of  the  Peace,  to  be 
dealt  with  according  to  law. 

Sec.  6.— No  person  having  been  apprehended  as 
last  aforesaid  shall  be  detained  after  noon  of  the  fol- 
lowing day  without  being  brought  before  a  Justice  of 
the  Peace. 


Section  5  is  taken  from  similar  clauses  iti  the  Acts  re- 
specting larceny,  and  offences  against  the  person,  of 
the  Imperial  Statutes. 

As  to  what  is  night  under  this  clause,  seems,  as 
under  the  last  section,  to  be  governed  by  the  com- 
mon law.  J 

SUMMAEY  PROCEEDINGS  REGULATED. 

Sec.  7. — The  proceedings  to  be  had  before  any  Jus- 
tice or  Justices  of  the  Peace  when  any  offender  is 
brought  before  him  or  them,  are  regulated  by  the  "Act 
respecting  the  duties  of  Justices  of  the  Peace  out  of  Ses- 
sions in  relation  to  persons  charged  with  indictable 
offenceSj^  and  the  "Act  respecting  the  duties  of  Justices  of 
the  Peace  out  of  Sessions,  in  relation  to  summary  con- 
victions and  orders'"'  subject  to  any  special  provision 
contained  in  any  Act  relating  to  the  particular  offence 
with  which  such  offender  is  charged. 


These  statutes  are  the  32-33  Vic,  chapters  3^  and 
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On  the  general  subject  of  arrest  without  warrant, 
the  state  of  the  law  is  far  from  being  what  it  should 


,';,';!Ail.  >i.^-^ar.VX:'^1Kig 


PROCEDURE  IN  CRIMINAL  CASES. 


n 


be.  It  must  be  remembered  that  if  of  all  laws  the 
criminal  law  should  be  the  most  generally  known, 
certainly,  if  a  distinction  is  to  be  made  in  this  respect, 
as  to  the  different  parts  of  it,  the  law  of  arrest 
without  warrant  should  be  the  first.  Every  one  is 
constantly  exposed  to  have  to  act  under  it,  either 
private  individuals  or  duly  named  constables ;  and  it 
is  certainly  very  hard  to  oblige  any  one  to  decide,  in 
each  case  and  every  time  he  witnesses  a  criminal 
offence,  whether  that  offence  is  a  felony  or  a  misde- 
meanor, before  he  acts  or  knows  how  to  act  in  the 
matter.  A  great  many  improvements,  in  this  respect 
as  in  many  others,  could  be  made  in  our  law.  Some 
remarks  on  the  subject  made  by  Mr.  G-reaves,  in  1844, 
may  be  usefully  reproduced  here,  they  do  not,  per- 
haps, contain  all  that  might  be  said  on  the  question, 
but,  as  they  are,  might  have  been  usefully  referred  to 
by  the  framers  of  our  Procedure  Act. 

"  As  regards  procedure  for  the  purpose  of  prelimin- 
ary inquiry  on  criminal  charges,  I  think  that  the  dis- 
tinction that  a  constable  may  justify  the  apprehension 
of  a  party  upon  a  reasonable  suspicion  of  his  having 
been  guilty  of  a  felony,  without  proof  of  any  felony 
having  been  committed ;  but  that  a  private  person  must 
not  only  prove  that  he  had  reasonable  ground  to  sup- 
pose that  the  party  had  committed  a  felony,  but  also 
that  a  felony  had  been,  in  fact,  committed  :  Beckwith 
vs.  PUihy,  6  B.  &  C.  636 ;  Lechvith  vs.  Catchpole,  Cald. 
291,  had  better  be  abolished,  and  the  rule  established 
that  every  person  may  justify  the  apprehension  of  an 
individual  on  reasonable  suspicion  of  a  felony  having 
been  committed,  and  that  if  an  action  be  brought 
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against  him,  he  may  justify  the  apprehension  under  the 
general  issue,  'Not  Q-uilty,'  as  it  is  next  to  impossible 
to  state  the  grounds  of  suspicion  on  the  record  in 
such  a  manner  as  to  hold  good  on  special,  or  perhaps 
general  demurrer,  although  they  may  be  such  as  to 
satisfy  any  jury  that  the  party  had  reasonable  and 
just  cause  to  suspect  that  the  party  apprehended  had 
been  guilty  of  felony. 

"  Next,  I  think  the  distinction  between  felony  and 
misdemeanor,  that  the  party  may  in  the  former  be  ap- 
prehended at  any  time  after  its  commission,  while  in 
the  latter  the  party  can  only  be  apprehended  while 
committing  the  oft ence,  ought  to  be  abolished,  as  lead- 
ing to  much  litigation,  and  preventing  many  offenders 
being  brought  to  justice.  If  a  man  steal  sixpence,  he 
may  be  apprehended  at  any  time  and  any  place ;  if  he 
obtain  iJlOO  by  false  pretences,  he  cannot  be  appre- 
hended at  all,  except  in  the  very  act :  Fox  vs.  Gaunt,  *6 
B.  &  Ad.  798. 

"  Next,  I  think  the  jurisdiction  of  constables  ought 
not  to  be  limited  to  their  parishes  or  townships,  but 
ought  to  extend  over  a  considerable  district  round. 

"  A  prize-fight  begins  in  A. ;  the  constable  of  A.  stops 
it  in  A. ;  the  parties  then  walk  one  hundred  yards  out  of 
A.  into  B.,  and  commence  fighting  again  ;  the  constable 
of  A.  is  functus  o^io,  qua.  constable  of  A.,  and,  except 
as  a  private  individual  cannot  interfere.  This  ought 
jfiot  to  be.  Why  should  the  constables  appointed  under 
the  Municipal  Corporation  Act  have  jurisdiction  over 
fifteen  miles  round  their  borough,  and  the  parish  con- 
stables be  limited  to  their  own  district  ? 
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"The  preceding  observations  have  been  made  with 
reference  to  the  power  to  apprehend  without  war- 
rants." 

VENUE,  PLACE  OF  TRIAL,   &C. 

Sec.  8. — "When  any  felony  or  misdemeanor  is  com- 
mitted on  the  boundary  of  two  or  more  districts,counties 
or  places,  or  within  the  distance  of  one  mile  of  any 
such  boundary,  or  in  any  place  with  respect  to  which 
it  may  be  uncertain  within  which  of  two  or  more  dis- 
tricts, counties  or  places  it  is  situate,  or  when  any 
felony  or  misdemeanor  is  begun  in  one  district,  county 
or  place,  and  completed  in  another,  every  such  felony 
or  misdemeanor  may  be  dealt  with,  inquired  of,  tried, 
determined  and  punished,  in  any  one  of  the  said  dis- 
tricts, counties  or  places,  in  the  same  manner  as  if  it 
had  been  actually  and  wholly  committed  therein. 

This  clause  is  taken  from  the  7  aeo.  4,  ch.  64,  sec. 
12,  of  the  Imperial  Acts. 

The  venue  is  the  place  laid  in  the  indictment  where 
the  offence  was  committed,  and  from  whence  the  jury 
are  to  come  to  try  the  fact. 

The  distance  of  one  mile  mentioned  in  the  above 
clause  is  to  be  measured  in  a  direct  line  from  the 
border,  and  not  by  the  nearest  road :  Req.  vs.  Wood  5 
Jur.  225.  '    * 

This  clause  does  not  enable  the  prosecutor  to  lay  the 
offence  in  one  county  and  try  it  in  the  other,  but  only 
to  lay  and,  try  it  in  either :  Reg.  vs.  Mitchell,  2  Q.  B. 
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636 ;  see  also  on  this  clause  :  Reg.  vs.  Jonea^  1  Den.  661, 
and  Reg.  vs.  Leech^  Dears.  642. 

Murder,  like  all  other  offences,  must  regularly,  ac- 
cording to  the  common  law,  be  inquired  of  in  the  coun- 
ty in  which  it  was  committed.     It  appears,  however, 
to  have  been  a  matter  of  doubt  at  the  common  law, 
whether  when  a  man  died  in  one  county  of  a  stroke 
received  in  another,  the  offence  could  be  considered  as 
having  been  completely  committed  in  either  county  ; 
but  by  the  2  &  3  Edw.  6,  ch.  24,  sec.  2,  it  was  enacted 
that  the  trial  should  be  in  the  county  where  the  death 
happened.     And  by  2  Geo.  2,  ch.  21,  it  was  enacted 
that  where  any  person  feloniously  stricken  or  poisoned 
in  England  shall  die  of  such  stroke  or  poisoning  upon 
the  sea  or  out  of  England,  or  being  feloniously  stricken 
or  poisoned  upon  the  sea  or  out  of  England,  shall  die 
of  the  same  in  England,  the  offence  may  be  tried  either 
where  the  death,  poisoning  or  stroke  shall  respectively 
happen.    But  these  two  Statutes,  which  were  part  of 
the  Criminal  Law  introduced  in  this  country,  are  now 
replaced  respectively  by  the  above  section  of  the  pro- 
cedure Act,  and  section  9  of  the  32-33  Vic,  ch.  20, 
injra. 

Under  the  said  section  of  the  Procedure  Act,  where 
the  blow  is  given  in  one  county,  and  the  death  takes 
place  in  another,  the  trial  may  be  in  either  of  these 
counties  :  1  Russell,  753.  This  clause  applies  to  coro- 
ners, when  a  felony  has  been  committed,  but  not  when 
the  death  is  the  result  of  an  accident:  Reg.  vs.  Great  Wes- 
tern Railway  Company,  3  Q.  B.  333,  and  note  by  Oreaves, 
1  Russell,  754 ;  Reg.  vs.  Orand  Junction  R.  Co.  11  A.  &  E. 
128.  In  Coomfee's  case :  1  Leach,  388;  1  ^as^  P.  C.  367,  it 
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was  held  that  where  a  man  in  a  ship  at  a  short  dis- 
tance from  the  shore  was  shot  by  a  person  on  the 
shore  and  died  instantly, the  offender  was  triable  by  the 
Admiralty  Court.    It  must  be  remembered  that  the  2 
&  3  Edw.  6,  above  mentioned,  was  then  in  force  in  Eng- 
land, and  though  the  2  George  2,  ch.  21,  similar  to  sec. 
9  of  32-33  Vic.  of  our  Statutes,  w  as  also  in  force,  it  was 
considered  in  Ooombe's  case  that  both  the  stroke  and  the 
death  had  taken  place  upon  the  high  seas.  Now,  under 
sec.  8  of  the  Procedure  Act,  the  offence  under  suv  h 
circumstances  would  probably  be  punishable  either  as 
committed  on  shore,  whence  the  shot  was  fired,  or  with- 
in the  limits  of  the  Admiralty  Courts,  where  the  offence 
was  completed  by  the  death  of  the  party  struck.    But 
the  courts  of  this  country  would  have  no  jurisdiction, 
if  the  party  killed  was,  when  he  was  shot,  upon  the 
high  seas  on  board  a  foreign  ship :  Meg.  vs.  Leiois,  Dears. 
&  B.  182  ;  1  Bishop's  Cr.  L.  112;  1  Cr.  Proced.  51,  53  ; 
Archbold,  29,  even  if  the  shot  was  fired  by  a  British 
subject,  from  British  territory,  and  even  if  the  party 
killed  was  a  British  subject.     In  other  words,  to  give 
an  illustration  of  the  law  as  it  seems  to  be,  on  this  sub- 
ject,  ifa  man  standing  on  British  territory,  near  the 
boundary  line,  shoots  at  and  kills  a  man  then  standing 
on  United-States  territory,  he  is  not  liable  to  answer 
for  that  homicide  before  the  Canadian  Courts. 

By  see.  9  of  the  32-33  Vic,  ch.  20,  an  Act  respecting 
offences  against  the  person,  it  is  provided  that  "When 
any  person,  being  feloniously  stricken,  poisoned  or 
otherwise  hurt,  upon  the  sea,  or  at  anv  place  out  of 
Canada,  shall  die  of  such  stroke,  poisoning  or  hurt  in 
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Canada,  or  being    feloniounly    stricken    poisoned,  or 
otherwise  hurt  at  anyplace  in  Canada,  shall  die  of  such 
stroke,  poisoning  or  hurt  upon  the  sea,  or  at  any  place 
out  of  Canada,  every  offence  committed  in  respect  of 
any  such  case,  whether  the  same  amounts  to  murder  or 
manslaughter  or  of  being  accessory  to  murder  or  man- 
slaughter, may  be  dealt  with,  inquired  of,  tried,  deter- 
mined and  punished  in  the  district,  county  or  place  in 
Canada  in  which  such  death  stroke,  poisoning  or  hurt 
happens,  in  the  same  manner  in  all  respects  as  if  such 
offence  had  been  wholly  committed  in  that  district, 
county  or  place " :  24-25  Vic,  ch.  106,  sec.  10 ;  Imp. 
12-13  Vic,  ch.  96,  sec  3 ;  23-24  Vic,  ch.  122. 

The  words  "  dealt  with "  apply  to  justices  of  the 
peace;  "inquired  of"  to  the  grand  jury,  "tried"  to 
the  petit  jury  and  "  determined  and  punished  "  to  the 
Court :  by  Lord  Wensleydale  in  Rex.  vs.  Ruck,  note  F, 
1  Russell,  767. 

This  interpretation  may  be  extended  to  the  same 
words  in  sections  8,  9  and  10  of  the  Procedure  Act  of 
1869. 

In  Meg.  vs.  Lewis,  Dears.  &  B.  182,  a  wound  was  in- 
flicted by  an  alien  on  an  alien  in  a  foreign  vessel, 
bound  to  England,  of  which  wound  the  alien  died  in 
England,  immediately  after  landing.  The  offender 
was  tried  and  convicted  of  manslaughter,  but  upon  a 
case  reserved,  the  Court  of  Criminal  Appeal  held  that 
the  above  section  of  the  Statute  did  not  apply  to  such 
a  case,  and  quashed  the  conviction.  The  judges  said 
that  this  section  was  not  to  be  construed  as  making  a 
homicide  cognizable  in  England  by  reason  only  of  the 
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death  occurring  there,  unless  it  would  have  been  so 
cognizable  in  case  the  death  had  ensued  at  the  place 
where  the  blow  was  given.  In  this  case,  the  injury 
which  caused  the  death  was  inflicted  by  one  foreigner 
upon  another  on  board  a  foreign  vessel  upon  the  high 
seas,  and,  consequently,  if  death  had  then  and  there 
followed,  no  offence  cognizable  by  the  law  of  this  coun- 
try had  taken  place  :  see  1  Bishop's  Cr.  L.  112,  1  Or. 
Proced.51,63. 

By  Spc.  186  of  the  Procedure  Act  of  1869,  post,  it 
is  enacted  that : 

"  When  any  felony  punishable  under  the  laws  of 
Canada  has  been  committed  within  the  jurisdiction  of 
any  Court  of  Admiralty  in  Canada,  the  same  may  be 
dealt  with,  inquired  of  and  tried  and  determined  in 
the  same  manner  as  any  other  felony  committed  with- 
in that  jurisdiction." 

See  1  Russell,  762,  as  to  offences  committed  within 
the  jurisdiction  of  the  Admiralty ;  also  Arehhold,  29, 
30  ;  1  Burn's  Just.,  42. 

By  the  Imperial  Merchant  Shipping  Amendment  Act, 
30-31  Vic,  ch.  124,  sec.  11,  it  is  enacted  that : 

"  If  any  British  subject  commits  any  crime  or  offence 
on  board  any  British  ship,  or  on  board  any  foreign 
ship  to  which  he  does  not  belong,  any  Court  of  Justice 
in  Her  Majesty's  Dominions,  which  would  have  had 
cognizance  of  such  crime  or  offence  if  committed  on 
board  a  British  ship  within  the  limits  of  the  ordinary 
jurisdiction  of  such  Court,  shall  have  jurisdiction  to 
hear  and  determine  the  case  as  if  the  said  crime  or 
offence  had  been  committed  as  last  aforesaid." 
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And  by  the  Courts  (Colonial)  Jurisdiction  Act,  1874, 
—37  Vic ,  ch,  27,  Imperial,— it  is  enacted  that : 

"Whereas  by  certain  Acts  of  Parliament  jurisdiction 
is  conferred  on  Courts  in  Her  Majesty's  colonies  to  try 
persons  charged  with  certain  crimes  or  offences  and 
doubts  have  arisen  as  to  the  proper  sentence  to  be  im- 
posed upon  conviction  of  such  persons 

"When,  by  virtue  of  any  Act  of  Parliament  now  or 
hereafter  to  be  passed,  a  person  is  tried  in  a  court  of 
any  colony  for  any  crime  or  offence  committed  upon 
the  high  seas,  or  elsewhere  out  of  the  territorial  hmits 
of  such  colony  and  of  the  local  jurisdiction  of  such 
court,  or,  if  committed  within  such  local  jurisdiction, 
made  punishable  by  that  Act,  such  person  shall,  upon 
conviction,  be  liable  to  such  punishment  as  might  have 
been  inflicted  upon  him  if  the  crime  or  offence  had 
been  committed  within  the  limits  of  such  colony  and 
of  the  local  jurisdiction  of  the  court,  and  to  no  other, 
anything  in  any  Act  to  the  contrary  notwithstanding : 
Provided  always  that  if  the  crime  or  offence  is  a  crime 
or  off'-  ce  not  punishable  by  the  laws  of  the  colony  in 
which  the  trial  takes  place,  the  person  shall,  on  con- 
viction,   be  liable  to  such  punishment   (other  than 
capital  punishment)  as  shall  seem  to  the  court  most 
nearly  to  correspond  to  the  punishment  to  which  such 
person  would  have  been  liable  in  case  such  crime  or 
offence  had  been  tried  in  England." 

By  34  Vic,  ch.  14,  "  An  Actio  extend  to  the  Province 
of  Manitoba  certain  of  the  Criminal  Laws  noiu  in  force 
in  the  other  Provinces  of  the  Dominion"  it  is  enacted  by 
sec.  2,  that :  The  Court  known  as  the  General  Court, 
now  and  heretofore  existing  in  the  Province  of  Manito- 
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ba,  and  any'Court  to  be  hereafter  constituted  by  theLegis- 
lature  of  the  said  Province,  and  having  the  powers 
now  exercised  by  the  said  vxeneral  Court,  shall  have 
power  to  hear,  try  and  determine  in  due  course  of 
law  all  treasons,  felonies  and  indictable  offences  com- 
mitted in  any  part  of  the  said  Province^  or  in  the  terri- 
tory which  has  now  become  the  said  Province. 

By  37  Yic,  ch.  42,  "  An  Act  to  extend  to  the  Province 
of  British  Columbia  certain  of  ike  Criminal  Laws  now  in 
force  in  other  Provinces  of  the  Dominion,^''  it  is  enacted 
by  sec.  6  that : 

"  The  Supreme  Court  of  British  Columbia,  and  any 
Court  to  be  hereafter  constituted  by  th  Legislature 
of  the  said  Province,  and  having  the  powers  now  ex- 
ercised by  the  said  Court,  shall  have  power  to  hear, 
try  and  determine  all  treasons,  felonies  and  indictable 
offences  whatsoever  mentioned  in  any  oj  the  said  Acts, 
which  may  be  committed  in  any  part  of  the  said  Pro- 
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vince. 


Besides  the  Statutes  above  referred  to,  there  are 
many  enactments,  creating  exceptions  to  the  rule  of 
the  common  law  that  offences  must  be  inquired  of  and 
tried  in  the  county  in  which  they  were  committed. 

By  sec.  8  of  32-33  Vic,  ch.  23,  "  An  Att  respecting 
perjury,"  it  is  enacted  that  any  person  accused  of  per- 
jury may  be  tried,  convicted  and  punished  in  any 
district,  county  or  place  where  he  is  apprehended  or  is 
in  custody.  This  enactment  is  not  extended  to  sub- 
ornation of  perjury. 
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By  sec.  3  of  the  same  Act,  as  amended  by  33  Vic, 
ch.  26  (1870),  it  is  enacted  that  "  Any  person  who  wil- 
fully and  corruptly  makes  any  false  affidavit,  affirmation 
or  declaration,  out  of  the  Province  in  which  it  is  to  be 
used,  but  within  the  Dominion  of  Canada,  before  any 
functionary  authorized  to  take  the  same  for  the  purpose 
of  being  used  in  any  Province  of  Canada,  shall  be 
deemed  guilty  of  perjury,  in  Jike  manner  as  if  such 
false  affidavit,  affirmation  or  declaration  had  been  made 
in  the  Province  in  which  it  is  used,  or  intended  to  be 
used  before  a  competent  authority ;  and  such  person 
may  be  dealt  with,  indicted  and  tried,  and,  if  convicted, 
may  be  sentenced,  and  the  offence  may  be  laid  and 
charged  to  have  been  committed  in  that  district,  coun^ 
ty  or  place  in  which  he  has  been  apprehended  or  is  in 
custody," 

By  sec.  29  of  the  Coin  Act,  32-33  Vic,  ch.  18,  it  is 
enacted  that : 

"Where  any  person  tenders,  utters  or  puts  off  any 
false  or  counterfeit  coin  in  any  one  Province  of  Canada, 
or  in  any  one  district,  county  or  jurisdiction  therein,' 
and  also  tenders,  utters,  or  puts  off  any  other  false  or 
counterfeit  coin,  in  any  other  province,  district,  county 
or  jurisdiction,either  on  the  day  of  such  lirst-mentioned 
tendering,  uttering  or  putting  off,  or  within  the  space 
often  days  next  ensuing,  or  where  two  or  more  per- 
sons, acting  in  concert  in   different  provinces,  or  in 
different  districts,  counties  or  jurisdictions  therein, 
commit  any  offence  against  this  Act,  every  such  offend- 
er may  be  dealt  with,  indicted,  tried  and  punished, 
and  the  offence  laid  and  charge     .o  have  been  com- 
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mitted  in  any  one  of  the  said  provinces  or  districts 
counties  or  jurisdictions,  in  the  same  manner  in  ail 
respects,  as  if  the  offence  had  been  actually  .,nd  wholly 
committed  within  one  province,  district,  county  or 
jurisdiction."  ^ 

By  sec.  48  of  the  32-33  Vic,  ch.l9,  An  Act  rey^ect. 
tng  forgery,  it  is  enacted  that : 

"  Whosoever  commits  any  offence  against  this  Act 
or  commits  any  oiFence  of  forging,  or  altering  any  mat- 
ter  whatsoever,  or  of  offering,  nttering,  disposing  of; 

or  putting  off  any  matterwhatsoever,knowmgthes;me 
to  be  forged  or  altered,  whether  the  offence  in  any  such 
case  be  indictable  at  common  law  or  by  virtue  of  any 
Act  passed  or  to  be  passed,  may  be  dealt  with,  indicted 
tried  and  punished  in  any  district,  county  or  place  in 
which  he  IS  apprehended  or  in  custody,  in  the  same 
manner  m  all  respects  as  if  the  offence  had  been  actu- 
ally  committed  in  that  district,  county  or  place ;  and 
every  accessory  before  or  after  the  fact  to  any  such  of- 
fence. If  the  same  be  a  felony,  and  every  person  aiding, 
abetting  or  counselling  the  commission  of  any  such 
offence,  if  the  same  be  a  misdemeanor,  may  be  dealt 
with    indic  ed,  tried,  and  punished,  in  any  district, 
county  or  place  m  which  he  shall  be  apprehended  or 
be  in  custody,  in  the  same  manner  in  all  respects  as  if 
his  offence,  and  the  offence  of  his  principal,  had  been 
actually  committed  in  such  district,  county  or  place" 

By  sec.  71  of  the  32-33  Tic.  ch.  20,  An  Ad  respect- 
«m  ofien^es  ag„,^n>t  the  person,  it  is  enacted,  as  to  the 
crime  of  kidnapping,  that :  "  Every  offence  against  the 
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next  preceding  section  but  one  may  be  tried  either  in 
the  district,  county  or  place  in  which  the  same  was 
committed,  or  in  any  district,  county  or  place  into  or 
through  which  any  person  so  kidnapped  or  confined 
was  carried  or  taken  while  under  such  confinement ; 
but  no  person  who  has  been  once  duly  tried  for  any 
such  offence,  shall  be  liable  to  be  again  indicted  or  tried 
for  the  same  offence." 

By  sec.  121  of  the  32-33  Vic.  ch.  21,  An  Act  respect- 
ing larceny y  it  is  enacted  that :  "  If  any  person  has  in 
his  possession  in  any  one  part  of  Canada,  any  chattel, 
money,  valuable  security  or  other  property  whatsoever, 
which  he  has  stolen  or  otherwise  feloniously  or  unlaw- 
fully taken  or  obtained,  by  any  offence  against  this  Act, 
in  any  other  part  of  Canada  he  may  be  dealt  with,  in- 
dicted, tried  aiid  punished  for  larceny  or  theft  in  that 
part  of  Canada  where  he  so  has  such  property,  in  the 
same  manner  as  if  he  had  actually  stolen  or  taken  or 
obtained  it  in  that  part ;  and  if  any  person  in  any  one 
part  of  Canada  receives  or  has  any  chattel,  money,  valu- 
able security  or  other  property  whatsoever  which  has 
been  stolen  or  otherwise   feloniously  or  unlawfully 
taken  or  obtained  in  any  other  part  of  Canada,  such  per- 
son knowing  such  property  to  have  beon  stolen  or  other- 
wise feloniously  or  unlawfully  taken  or  obtained,  he 
may  be  dealt  with,  indicted,  tried  and  punished  for 
such  offence  in  that  part  of  Canada  where  he  so  receives 
or  has  such  property,  in  the  same  manner  as  if  it  had 
been  originally  stolen  or  taken  or  obtained  in  that 
part." 
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By  sec.  72  of  the  same  Act  {o7i  larceny),  it  is  enacted 
tiiat: 

"  Every  offender  against  this  and  the  fast  preceding- 
section  may  be  dealt  with,  indicted,  tried  and  punished 
either  in  the  district,  county  or  place  in  which  he  is 
apprefiended  or  is  in  custody,  or  in  which  he  has 
committed  the  offence."  Sections  71  and  72  are  enact- 
ments on  larceny  and  embezzlement  by  government 
and  municipal  officers. 

By  sec.  105,  of  the  same  Act  {on  larceny),  it  is 
enacted  that:  "Whosoever  receives  any  chattel, 
money,  valuable  security  or  other  property  whatso- 
ever, knowing  the  same  to  have  been  feloniously  or 
unlawfully  stolen,  taken,  obtained,  converted  or  dis- 
posed of,  may,  whether  charged  as  an  accessory,  after 
the  fact  to  the  felony,  or  with  a  substantive  felony,  or 
with  a  misdemeanor  only,  be  dealt  with,  indicted,  tried 
and  punished  in  any  county,  district  or  place  in  which 
he  has  or  has  had  any  such  property  in  his  possession, 
or  in  any  county,  district  or  place  in  which  the  party 
guilty  of  the  principal  felony  or  misdemeanor  may  by 
law  be  tried,  in  the  same  manner  as  such  receiver  may 
be  dealt  with,  indicted,  tried  and  punished  in  the 
county,  district  or  place  where  he  actually  received 
such  property." 

By  sec.  112  of  the  same  Act  (on  larceny),  it  is  enacted 
that : 

"  If  any  person  brings  into  Canada,  or  has  in  his 
possession  therein,  any  property  stolen,  embezzled, 
converted,  or  obtained  by  fraud  or  false  pretences  in 
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any  other  country,  in  such  manner  that  the  stealing, 
embezzling,  converting-,  or  obtaining  it  in  like  manner 
in  Canada,  would,  by  the  law  of  Canada,  be  a  felony 
or  misdemeanor;  then  the  bringing  such  property 
into  Canada,  or  the  having  it  in  possession  therein, 
knowing  it  to  have  been  so  stolen,  embezzled  or  con- 
verted, or  unlawfully  obtained,  shall  be  an  offence  of 
the  same  nature,  and  punishable  in  like  manner  as  if 
the  stealing,  embezzling,  converting  or  unlawfully 
obtaining  such  property  had  taken  place  in  Canada, 
and  such  person  may  be  tried  and  convicted  in  any 
district,  county  or  place  in  Canada,  into  or  in  which 
he  brings  such  property,  or  has  it  in  possession." 

By  sec.  &l  of  the  same  Act  {on  lurceny),  it  is  enacted, 
on  the  offence  of  stealing  from  any  ship  wrecked  or  in 
distress,  that : — "  The  offender  may  be  indicted  and 
tried  either  in  the  district,  county  or  place  in  which 
the  offence  has  been  committed,  or  in  any  district, 
county  or  place  next  ad.joining,  or  in  which  he  has 
been  apprehended  or  is  in  custody. 
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By  sec.  58,  of  32-33  Vic,  ch.  20,  An  Act  respecting 
offences  against  the  person,  it  is  enacted,  on  the  offence 
of  bigamy,  that: — "Any  such  offence  may  be  dealt 
with,  inquired  of,  tried,  determined  and  punished  in 
any  district,  county  or  place  in  Canada,  where  the 
offender  is  apprehended  or  is  in  custody,  in  the  same 
manner  in  all  respects  as  if  the  offence  had  been  act- 
ually committed  in  that  district,  county  or  place." 


By  31  Vic.  ch.  14,   sec.  '4,  An  Act  to  protect  the  in- 
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habitants  of  Canada  against  lawless  aggression  Jrom  sub- 
jects of  foreign  countries,  it  is  enacted  that : 

"Every  subject  of  her  Majesty  and  every  citizen  or 
subject  of  any  foreign  state  or  country,  who  has  at  any 
time  heretofore  offended,  or  may  at  any  time  hereafter 
offend  against  the  provisions  of  this  Act,  is  and  shall 
be  held  to  be  guilty  of  felony,  and  may,  notwithstand- 
ing the  provisions  hereinbefore  contained,  be  prose- 
cuted and  tried  in  any  county  or  district  of  the  Pro- 
vince in  which  such  offence  was  committed  before 
any  court  of  competent  jurisdiction,  in  the  same  man- 
ner as  if  the  offence  had  been  committed  in  such 
county  or  district,  and  upon  conviction  shall  suffer 
death  as  a  felon." 


I 
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By  sec.  83  of  the  31  Vic,  ch.  10,  An  Act  for  the 
regulation  of  the  postal  service,  it  is  enacted  that : 

"Any  indictable  offence  against  this  Act  may  be 
dealt  with,  indicted  and  tried  and  punished,  and  laid 
and  charged  to  have  been  committed  either  in  the  dis- 
trict or  county  or  place  where  the  offence  is  committed, 
or  in  that  in  which  the  offender  is  apprehended  or  is  in 
custody,  as  if  actually  committed  therein ; 

'*  2. — And  where  the  offence  is  committed  in  or  upon, 
or  in  respect  of  a  mail,  or  upon  a  person  engaged  in  the 
conveyance  or  delivery  of  a  post  letter-bag,  or  post 
letter,  or  chattel,  or  money,  or  valuable  security  sent 
by  post,  such  offence  may  be  dealt  with  and  inquired 
of,  tried  and  punished  and  charged  to  have  been  com- 
mitted as  well  within  the  district,  county  or  place  ih 
which  the  offender  is  apprehended  or  is  in  custody,  as 
in  any  district,  county  or  place  through  any  part 
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whereof  such  mail,  person,  post  letter-bag,  post  letter, 
chattel,  money  or  valuable  security,  passed  in  the 
course  of  conveyance  and  delivery  by  the  post,  in  the 
same  manner  as  if  it  had  been  actually  committed  in 
such  district,  county  or  place  ; 

"  3. — And  in  all  cases  where  the  side  or  centre  or  other 
part  of  a  highway,  or  the  side  bank,  centre  or  other 
part  of  a  river  or  canal,  or  navigable  water,  constitutes 
the  boundary  between  two  districts,  counties  or  places, 
then  to  pass  along  the  same,  shall  be  held  to  be  passing 
through  both ; 

'<4. — And  every  accessory  before  or  after  the  fact,  if 
the  offence  be  felony,and  every  person  aiding  or  abett- 
ing, or  counselling,  or  procuring  the  commission  of  any 
offence  if  the  same  be  a  misdemeanor,  may  be  dealt 
with,  indicted,  tried  and  punished  as  if  he  were  a  prin- 
cipal, and  his  offence  may  be  laid  and  charged  to  have 
been  committed  in  any  district,  county  or  place,where 
the  principal  offence  might  be  tried." 

By  sec.  8  of  the  31  Yict.,  ch.  72,  An  Act  respecting 
accessories  to  and  abettors  of  indictable  offences,  it  is 
enacted  that : 

"Where  any  felony  has  been  wholly  committed 
within  Canada,  the  offence  of  any  person  who  is  an 
accessory,  either  before  or  after  the  fact,  to  such  felony, 
may  be  dealt  with,  inquired  of,  tried,  determined  and 
punished  by  any  Court  which  has  jurisdiction  to  try 
the  principal  felony,  or  any  felonies  committed  in  any 
district,  county  or  place  in  which  the  act,  by  reason 
whereof  such  person  shall  have  become  such  acces- 
sory, has  been  committed;  and  in  every  other  case  the 


PROCEDURE  IN  CRIMINAL  CASES. 


47 


offence  of  any  person  who  is  an  accessory,  either  before 
or  after  the  fact,  to  any  felony,  may  be  dealt  with,  in- 
quired of,  tried,  determined  and  punished  by  any 
Court  which  has  jurisdiction  to  try  the  principal  felony, 
or  any  felonies  committed  in  any  district,  county  or 
place  in  which  such  person  is  apprehended  or  is  in 
custody,  whether  the  principal  felony  has  been  com- 
mitted on  the  sea  or  on  the  land,  or  begun  on  the  sea 
and  completed  on  the  land,  or  begun  on  the  land  and 
completed  on  the  sea,  or  whether  within  Her  Majesty's 
dominions  or  without,  or  partly  within  Her  Majesty's 
dominions  and  partly  without :  Provided  that  no  per- 
son once  duly  tried,  either  as  an  accessory  before  or 
after  the  fact,  or  for  a  substantive  felony  under  the 
provisions  hereinbefore  contained,  shall  be  liable  to  be 
afterwards  prosecuted  for  the  same  offence." 

This  last  clause  is  amended  by  32-33  Vic,  ch.  17, 
sec.  2,  as  follows  :— "  So  much  of  the  eighth  section  of 
the  twenty -second  chapter  of  the  Statutes  of  the  same 
year,  as  relates  to  felonies  which  shall  not  have  been 
wholly  committed  witliin  Canada,  and  to  persons  who 
shall  be  accessories  to  such  felonies,  is  hereby  re- 
pealed." 

By  the  31st  Vic,  ch.  6,  An  Act  respecting  the  Customs, 
sec.  19,  it  is  enacted  that : 

"  All  penalties  and  forfeitures  incurred  under  this 
Act,  or  any  other  law  relating  to  the  Customs,  or  to 
trade  or  navigation,  may  be  prosecuted,  sued  for  and 
recovered  in  the  superior  Courts  of  Law,  or  Court  of 
Vice  Admiralty,  having  jurisdiction  in  that  Province 
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in  Canada  where  the  cause  of  prosecution  arises,  or 
wherein  the  defendant  is  served  with  process;  and  if 
the  amount  or  value  of  any  such  penalty  or  forfeiture 
does  not  exceeu  Lwo  iii.iidred  dollars,  the  same  may, 
in  the  Provinces  ol  Ontario,  Quebec  and  New  Bruns- 
wick  respectively,  also  be  prosecuted,  sued  for  and  re- 
covered in  any  County  Court  or  Circuit  Court  having 
jurisdiction  in  the  place  where  the  cause  of  prosecu- 
tion arises,  or  where  the  (lofeudaut  is  served  with  pro- 
cess." 


See  sec.  102  of  the  same  Act,  as  to  the  venue,  in  cer- 
tain cases,  in  Ontario,  New  Brunswick  and  Nova 
Scotia. 

By  the  31st  Vic,  ch.  8,  sec.  156,  An  Act  respecting 
the  Inland  Revenue,  it  is  enacted  that : 

"  All  penalties  and  forfeitures  incurred  under  this 
Act,  or  any  other  law  relating  to  Excise,  may  be 
prosecuted,  sued  for  and  recovered  in  the  Superior 
Courts  of  Law,  or  court  of  Vice- Admiralty  having  ju- 
risdiction in  that  Province  in  Canada  where  the  cause 
of  prosecution  arises,  or  wherein  the  defendantis  served 
with  process :— and  if  the  amount  or  value  of  any  such 
penalty  or  forfeiture  does  not  exceed  five  hundred  dol- 
lars, the  same  may  also  be  prosecuted,  sued  for  and  re- 
covered in  any  County  Court  or  Circuit  Court  having 
judisdictionin  the  place  where  the  cause  of  prosecution 
arises  or  where  the  defendant  is  served  with  process." 

By  the  36  Vic.  ch.  65,  sec.  21,  An  Act  respecting 
Wreck  and  Salvage,  it  is  enacted  that : 

•'  Any  person  charged  with  a  felony  or  misdemeanor 
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undej  this  Act  may  be  indicted  and  prosecuted,  and 
the  venue  may  be  laid  in  any  county  or  locality." 

By  the  38-34  Vic.  ch.  90,  Imperial,  sections  16  and 
17,  the  Foreign  Enlistment  ^c«,  (with  our  Statutes  of  1872) 
it  is  enacted  that : 

"  Any  offence  against  this  Act  shall,  for  all  purposes 
ofand  incidental  to  the  hial  and  punishment  of  any 
person  guilty  of  any  such  offence,  be  deemed  to  have 
been  committed  either  in  the  place  in  which  the  uffence 
was  wholly  or  partly  committed,  or  in  an\  place  with- 
in Her  Majesty's  dominions  in  which  the  person  who 
committed  such  offence  may  be, 

"  Any  offence  against  this  Act  may  be  described  in 
any  indictment  or  other  document  relating  to  such  of- 
fence, in  cases  where  the  mode  of  trial  requires  such 
a  description,  as  having  been  committed  at  the  place 
where  it  was  wholly  or  partly  committed,  or  it  may  be 
averred  generally  to  have  been  committed  within  Her 
Majesty's  dominions,  and  the  venue  or  local  description 
in  the  margin  may  be  that  of  the  county,  city,  or  place 
in  which  th(  trial  is  held." 

It  is  a  general  rule  that  where  a  Statute  creating  an 
offence  directs  that  it  may  be  tried  in  th.  locality  where 
the  offender  is  apprehended,  without  .  )ntaining  any 
negative  words,  the  provision  is  only  cumulative,  and 
he  may  still  be  tried  where  the  offence  was  committed : 
1  ChiUy,  '  ■i2 
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OFFENCES  ON   PERSONS   OR    PROPERTY     IN   TRANSITU, 
OR   ON    HIOHWAYK,    &C.,   &C.,    &C. 


Sec.  }). — When  any  felony  or  misdemeanor  is  com- 
mitted on  any  person,  or  on  or  in  respect  ot  any  pro- 
perty, in  or  upon  any  coach,  waggon,  cart  or  other  car- 
riage whatever,  employed  in  any  journey,  or  is  com- 
mitted on  any  person,  or  on  or  in  respect  ol'  any  proper- 
ty on  board  any  vessel,  boat  or  raft  whatever,  employed 
in  any  voyage  or  journey  upon  any  navigable  river, 
canal  or  inland  navigation,  such  felony  or  misdemeanor 
may  be  dealt  with,  inquired  of,  tried,  determined  and 
punished,  in  any  district,  county  or  place  through  any 
part  whereof  such  coach,  waggon,  cart,  carriage  or  ves- 
sel, boat,  or  raft,  passed  in  the  course  of  the  journey  or 
voyage,  during  which  such  felony  or  misdemeanor 
was  committed,  in  the  same  manner  as  if  it  had  been 
actually  committed  in  such  district,  county  or  place. 

^ec.  10. — In  all  cases  where  the  side,  centre,  bank 
or  other  part  of  any  highway,  or  of  any  river,  canal, 
or  navigation,  constitutes  the  boundary  of  any  two 
districts,  counties  or  places,  any  felony  or  misdemeanor 
mentioned  in  the  two  last  preceding  sections  may  be 
dealt  with,  inquired  of,  tried,  determined  and  punished 
in  either  of  such  districts,  counties  or  places,  through 
or  adjoining  to,  or  by  the  boundary  of  any  part  where- 
of such  coach,  waggon,  cart,  carriage  or  vessel,  boat  or 
raft,  passed  in  the  course  of  the  journey  or  voyage 
during  which  such  felony  or  misdemeanor  was  com- 
mitted, in  the  same  manner  as  if  it  had  been  actually 
committed  in  such  district,  county  or  place. 
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These  two  clauses  are  taken  from  the  7  Geo.  4,  ch. 
64,  sec.  13,  of  the  Imperial  Statutes. 

This  enactment  is  not  conlined  in  its  operation  to 
the  carriages  of  common  carriers  or  to  public  convey- 
ances, but  if  property  is  stolen  from  any  carriage 
employed  on  any  journey,  the  offender  may,  by  virtue 
of  the  above  section,  be  tried  in  any  county  through 
any  part  whereof  such  carriage  shall  have  passed  in  the 
course  of  the  journey  during  which  such  offence  shall 
have  been  committed :  Rey.  vs.  Sharpe,  Dears.  415. 

As  to  the  effect  of  the  words  "  in  or  upon  "  in  this 
section,  see  Rex  vs.  Sharpe,  2  Lewin,  233. 

Where  the  evidence  is  consistent  with  the  fact  of  an 
article  having  been  abstracted  from  a  railway  carriage, 
either  in  the  course  of  the  journey  through  the  County 
of  A.,  or  after  its  arrival  at  its  ultimate  destination  in 
the  County  of  B.,  and  the  prisoner  is  indicted  under 
the  above  section,  the  case  must  go  to  the  jury,  who  are 
to  say  whether  they  are  satisfied  that  the  larceny  was 
committed  in  the  course  of  the  journey  or  afterward  s 
Reg.  vs.  Pierce,  6  Cox,  117. 

CHANGE   OF  VENUE. 

Sec.  11.— Whenever  it  appearsto  the  satisfaction  of  the 
Court  or  Judge  hereinafter  mentioned,  that  it  is  ex- 
pedient  to  the  ends  of  justice  that  the  trial  of  any 
person  charged  with  felony  or  misdemeanor  should  be 
held  m  some  district,  county  or  place  other  than  that 
m  which  the  offence  is  supposed  to  have  been  commit- 
ted, or  would  otherwise  be  ...  dble,  the  Court  at  which 
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such  person  is  or  is  liable  to  be  indicted,  may  at  any 
term  or  sitting  thereof,  and  any  Judge  who  might  hold 
or  sit  in  such  Court  may  at  any  other  time,  crder^ 
either  before  or  after  the  presentation  of  a  bill  of  indict- 
ment, that  the  trial  shall  be  proceeded  with  in  some 
other  district,  county  or  place  within  the  same  Pro  vince, 
to  be  named  by  the  Court  or  Judge  in  such  order ;  but 
such  order  shall  be  made  upon  such  conditions  as  to 
the  payment  of  any  additional  expense  thereby  caused 
to  the  accused,  as  the  Court  or  Judge  may  think  proper 
to  prescribe ; 

2. — Forthwith  upon  the  order  of  removal  being  made 
by  the  Court  or  Judge,  the  indictment,  if  any  has  been 
found  against  the  prisoner,  and  all  inquisitions,  inform- 
ations, depositions,  recognizances  and  other  documents 
whatsoever  relating  to  the  prosecution  against  him, 
shall  be  transmitted  by  the  officer  having  the  custody 
thereof  to  the  proper  officer  of  the  coart  at  the  place 
where  the  trial  is  to  be  had,  and  all  proceedings  in  the 
case  shall  be  had,  or,  if  previously  commenced,  shall  be 
continued  in  such  district,  county  or  place  ps  if  the 
case  had  arisen  or  the  offence  had  been  committed 
therein  ;   . 

3. — The  order  of  the  Court  or  of  the  Judge,  made 
under  the  first  sub-section  of  this  section,  shall  be  a 
sufficient  warrant,  justification  and  authority  to  all 
sheriffs,  gaolers,  and  peace  officers  for  the  removal,  dis- 
posal and  reception  of  he  prisoner  in  conformity  with 
the  terms  of  such  order;  and  the  sheriff  may  appoint 
and  empower  any  constable  to  convey  the  prisoner  to 
the  gaol  in  the  district,  county  or  place  in  which  the 
trial  is  ordered  to  be  had  ; 
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4.— Every  recognizance  which  may  have  been 
entered  into  or  shall  be  entered  into  for  the  prosecu- 
tion of  any  person,  and  every  recognizance,  as  well  of 
any  witness  to  give  evidence,  as  of  any  person  for  any 
offence,  shall  in  case  any  such  order,  as  provided  by 
sub-section  number  one  of  this  section,  is  made,  be 
obligatory  on  each  of  the  parties  bound  by  suchrecog- 
nizance  as  to  aU  things  therein  mentioned  with  refer- 
ence to  the  said  trial,  at  the  place  where  such  trial  is  so 
ordered  to  be  had,  in  like  manner  as  if  such  reco  ;j  x 
zance  had  been  originally  entered  into  for  the  doing 
of  such  things  at  such  last  mentioned  place :  provided 
that  notice  in  writing  shall  be  given  either  personally 
or  by  leaving  the  same  at  the  place  of  residence  of  the 
parties  bound  by  such  recognizance  as  therein 
described,  to  appear  before  the  Court,  at  the  place 
where  such  trial  is  ordered  to  be  had. 

By  this  section  the  Court  or  Judge  has  a  discretion- 
ary  power  of  a  wide  extent :  "  Provided  that  it  appears 
to  the  satisfaction  of  the  Court  or  Judge''  says  the  Statute, 
and  when  the  Court  or  Judge  declares  that  it  so  appears 
the  matter  quoad  hoc  is  at  an  end,  the  venue  is  changed 
and  the  trial  must  take  place  in  the  district,  county  or 
place  designated  in  the  order.  But  in  the  exercise  of 
this  discretionary  power,  the  Judge  is  not  to  be 
governed  by  arbitrary  motives.  "  Discretion,  when 
applied  to  a  court  of  justice,  means  sound  discretion 
guided  by  law:  it  must  be  governed  by  rule,  not  by 
humour ;  it  must  not  be  arbitrary,  vague  and  fanciful, 
but  legal  and  regular  " :  per  Lord  Mansfield,  in  Rex  vs' 
Wilkes,  4  Burr,  2639.     If  not  guided  by  these  rules 
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"  the  law  of  discretion  is  the  law  of  the  tyrant,  and  a 
judge  who  relies  on  that  law,  is  a  tyrant  on  the  bench"  : 
per  Lord  Denman,  and  repeated  by  Chief  Justice  Duval, 
11  L.  C.  Jurist,  167. 

The  words  of  the  Statute  require  that  the  Court  or 
Judge  be  satisfied  that  the  change  of  venue  is  expedient 
to  the  ends  of  justice.  It  is  obvious  that  it  would  be 
impossible  to  foresee  all  the  cases  in  which  such  ex- 
pediency could  be  said  to  be  satisfactorily  established. 
The  judge  must  be  governed  by  the  special  facts  and 
circumstances  of  each  case,  remembering,  as  said  by 
Mr.  Justice  Sanborn  :  In  re  ex  parte  Brydges,  18  L.  C. 
Jurist,  141,  that  "  the  common  law  discourages  change 
of  venue,  and  it  is  only  to  be  granted  with  caution  and 
upon  strong  grounds." 


The  following  cases  decided  in  England  under  the 
old  law  may  be  usefully  noticed  here  : 

Where  there  was  a  prospect  of  a  fair  trial  the  Court 
refused  to  change  the  venue,  though  the  witnesses 
resided  in  another  county  :  Reg.  vs.  Dunn,  11  Jur.  287 
— B.  0. — Patieson. 

The  Court  will  not  permit  the  venue  in  an  indict- 
ment to  be  changed  for  any  other  cause  than  the  in- 
ability to  obtain  a  fair  trial  in  the  original  jurisdiction : 
Reg.  vs.  Patent  Eureka  and  Sanitary  Manure  Com- 
'pony,  13  L.  T.,  N.  S.  365,  Q.  B. 

The  Court  has  no  power  to  change  the  venue  in  a 
criminal  case,  nor  will  they  order  a  vsuggestion  to  be 
entered  on  the  roll  to  change  the  place  of  trial  in  an 
information  for  libel,  on  the  ground  of  inconvenience 
and  difficulty,  in  securing  the  attendance  of  the  de- 
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fendant's  witnesses :  Reg.  vs.  Cavendish,  2  Cox,C.  C.  176. 

The  Court  will  remove  an  indictment  for  a  misde- 
meanor from  one  county  to  another,  if  there  is  reason- 
able cause  to  apprehend  or  suspect  that  justice  will 
not  be  impartially  administered  in  the  former  county : 
Rex  vs.  Hunt,  3  B.  (&  A.  444  ;  2  Ohit  130. 

The  Court  has  a  discretionary  power  of  ordering  a 
suggestion  to  be  entered  on  the  record  of  an  indict- 
ment for  felony,  removed  thither  by  certiorari,  for  the 
purpose  of  awarding  the  jury  process  into  a  forei^u 
county ;  but  this  power  will  not  be  exercised  unless 
it  is  absolutely  necessary  for  the  purpose  of  securing 
an  impartial  trial :  Rtx  vs.  Holden,  2  N.  &  M.  167  ;  5 
B.  &  Ad.  347. 

In  the  case  of  Rex  vs.  Harris  et  al.,  3  Burr.,  1330, 
the  private  prosecutors,  in  their  affidavit  on  an  appli- 
cation made  by  them  for  a  change  of  the  venue,  went 
no  further  than  to  swear  generally  "  that  they  verily 
believed  that  there  could  not  be  a  fair  and  impartial 
trial  had  by  a  jury  of  the  City  of  G-loucester,"  without 
giving  any  particular  reasons  or  grounds  for  entertain- 
ing such  a  belief  The  case  to  be  tried  was  an  infor- 
mation against  the  defendants,  as  aldermen  of  Grlou- 
cester,  for  a  misdemeanor  in  refusing  to  admit  several 
persons  to  their  freedom  of  the  city,  who  demanded 
their  admission,  and  were  entitled  to  it,  and,  in  conse- 
quence, to  vote  at  the  then  approaching  election  of 
members  of  Parliament  for  thai  city,  and  whom  the 
defendants  did  admit  after  the  election  was  over ;  but 
would  not  admit  them  till  after  the  election,  and  there- 
by deprived  them  of  their  right  of  voting  at  it.  The 
prosecutors  had  moved  for  this  rule,  on  a  supposition 
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*'  that  the  citizens  of  the  city  could  not  but  be  under 
an  influence  or  prejudice  in  this  matter."  The  appli- 
cation was  refused. 

"  There  must  be  a  clear  and  solid  foundation  for  it," 
said  Lord,  Mansfield ;  "  now,  in  the  present  case,  this 
general  swearing  to  apprehension  and  belief  only  is 
not  a  sufl&cient  ground  for  entering  such  a  suggestion, 
especially  as  it  is  sworn  on  the  other  side  that  there  is 
a  list  returned  up,  consisting  of  above  six  hundred  per- 
sons duly  qualified  to  serve.  Surely  a  person  may 
espouse  the  interest  of  one  or  another  candidate  at  an 
election,  without  thinking  himself  obliged  to  justify,  or 
being  even  inclined  to  defend,  the  improper  behaviour 
of  the  friends  or  agents  of  such  candidate." 

"  The  place  of  trial,"  said  Mr.  Justice  Denison, 
"  ought  not  to  be  altered  from  that  which  is  settled 
and  established  by  the  common  law,  unless  there 
shall  appear  a  clear  and  plain  reason  for  it,  which  can- 
not be  said  to  be  the  present  catse." 

"  Here  is  no  fact  suggested,"  said  Mr.  Justice  Foster, 
"  to  warrant  the  conclusion  that  there  cannot  be  a  fair 
and  impartial  trial  had  by  a  jury  of  the  City  of  Glou- 
cester. It  is  a  conclusion  without  premises.  The 
reason  given,  or  rather  the  supposition,  would  hold 
as  well,  in  all  cases  of  riots  at  elections.  This  is  no 
question  relating  to  the  interest  of  the  voters ;  it  is 
only  whether  the  defendants,  the  persons  particularly 
charged  with  this  misdemeanor,  have  personally  acted 
corruptly  or  not." 

"  There  was  no  rule  better  established,"  said  Mr.  Jus- 
tice Wilmot, "  than  that  all  causes  shall  be  tried  in  the 
county,  and  by  the  neighbourhood  of  the  place  where 
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the  fact  is  committed ;  and,  therefore,  that  rule  ought 
never  to  be  infringed,  unless  it  plainly  appears  that  a 
fair  and  impartial  trial  cannot  be  h(id  in  that  count-f^- 

It  does  not  follow  that  because  a 

man  voted  on  one  side  or  on  the  other  he  would  there- 
fore perjure  himself  to  favour  that  party  when  sworn 
upon  a  jury.  God  forbid!  The  freemen  of  this  cor- 
poration are  not  at  all  interested  in  the  personal  con- 
duct of  these  men  upon  this  occasion;  the  same  rea- 
soning would  just  as  well  include  all  cases  of  election 
riots." 

It  may  be  remarked  on  this  case  :  (1.)  That  the  appli- 
cation for  a  change  of  the  venue  was  made  by  the 
prosecution ;  there  is  no  doubt  that  much  stronger 
reasons  must  then  be  given  than  if  the  application  was 
made  by  the  defendant :  (2.)  That  the  case  dates  from 
1762,  and  that  in  some  of  the  more  recent  cases  on  this 
point,  the  Courts  seem  to  have  granted  such  an  appli- 
cation, on  the  part  of  the  defendant,  with  less  reluctance. 
This  is  easily  explained  :  it  must  b.p.ve  been  an  unheard 
of  thing,  at  first,  to  change  the  venue,  at  common  law, 
at  the  time  where  the  jurors  themselves  were  the 
witnesses  and  the  only  witnesses ;  where  they  were 
selected  for  each  case  because  they  were  supposed  to 
know  the  facts ;  where  no  other  witnesses,  no  evidence 
whatever  was  offered  to  them,  it  may  well  bo  presumed 
that  a  change  in.ihe  venue  was  not  allowable  under 
any  circumstances.  The  rule  must  then  invariably, 
inflexibly,  have  been  that  the  venue  should  always  be 
laid  in  the  couiUy  where  the  oflence  was  committed. 
The  strictness  of  f'i'.e  rule  can  have  been  relaxed  only 
by  degrees,  and  even  when,  for  a  long   period,  the 
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strongest  reason  in  support  of  it  had  ceased  to  exist,  by 
the  changes  which  have  given  us  the  present  system 
of  jury  trial,  it  is  not  surprising  to  find  the  judges  still 
adhering  to  it  as  much  as  possible.  But,  insensibly,  a 
change  is  perceptible  in  the  decisions,  and  now,  under 
our  statute,  there  is  no  doubt  that  every  time,  for  any 
reason  whatever,  It  is  expedient  to  the  ends  of  justice 
that  a  change  in  the  venue,  upon  any  criminal  charge 
should  take  place,  it  should  be  granted,  whether 
applied  for  by  the  prosecution  or  by  the  defence. 

Another  decision,  in  England,  on  the  question  may 
be  noticed  here  : 

The  Oourt  removed  an  indictment  from  the  Central 
Criminal  Oourt,  and  changed  the  venue  from  London 
to  Westminstf  r  where  it  was  a  prosecution  instituted 
by  the  Corporation  of  London  for  a  conspiracy  in  pro- 
curing false  votes  to  be  given  at  an  election  to  the 
office  of  bridgemaster :  Reg.  vs.  Sir.ipson,  5  Jur.  462, 
—B.C. 

A  recent  case,  in  the  Province  of  Quebec,  gave  rise 
to  a  full  discussion  on  sect,  li  of  the  Procedure  Act 
and  the  interpretation  which  shall  be  given  to  it :  Meg. 
vs.  Brydges,  18  L.  C.  Jurist,  141. 

In  this  case,  a  coroner's  jury  in  the  district  of  Que- 
bec returned  a  verdict  of  manslaughter  against  the 
defendant,  a  resident  of  Montreal.  The  coroner  issued 
his  warrant,  upon  which  the  defendant  was  arrested ; 
he  gave  bail,  and  then,  in  Montreal,  before  Mr.  Justice 
Badglev,  a  Judge  of  the  Court  of  Queen's  Bench,  made 
application  in  Chambers  for  a  change  in  the  venue ; 
the  only  affidavit,  in  support  of  the  application,  was 
the  defendant  s,  who  swore  that  he  could  not  have  a 
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fair  trial  in  the  district  of  Quebec.  The  Crown  was 
served  with  a  notice  of  the  application,  and  resisted  it 
Mr.  Justice  Badgley,  however,  granted  it,  and  ordered 
that  the  trial  should  take  place  in  Montreal,  deciding 
(1.)  that,  under  the  statute,  a  judge  of  the  Court  of 
Queen's  Bench,  in  chambers  in  Montreal,  may  order 
the  change  of  the  venue  from  Quebec  to  Montreal,  of 
the  trial  of  a  person  charged  with  the  commission  of  an 
offence  in  the  Quebec  district,  end  (2.)  th<it  this  order 
may  be  given  immediately  after  the  arrest  of  the 
prisoner. 

On  this  last  point,  there  is  no  room  for  doubt.  By 
the  statute,  as  soon  as  a  person  is  charged  with  an  of- 
fence, the  application  can  be  made,  and  there  is  no 
doubt,  that  in  Brydges'  case,  such  an  application  could 
even  have  been  made  before  the  issuing  of  the  warrant 
of  arrest  against  him.  The  finding  by  the  coroner's 
inquisition  of  manslaughter  against  him  was  the 
charge.  From  the  moment  this  finding  was  de- 
livered by  the  jury,  Brydges  stood  charged  with 
manslaughter.  In  fact,  this  finding  was  equivalent  to 
a  true  bill  by  a  grand  jury,  and  upon  it,  he  had,  if  re- 
maining intact,  to  stand  his  trial,  whether  or  not  a  bill 
was  later  submitted  to  the  gnnm  jn.ry,  whether  the 
grand  jury  found  "  a  true  bill,"  or  a  "  no  bill '  in  the 
case.  See  Eex  vs.  Maynard,  Euss.  &  Ey.  240;  Rex  vs. 
Cole,  2  Leach,  1,095 ;  and  the  authorities  cited  in  Reg. 
vs.  Tremhlay,  18  L.  C.  Jurist,  158. 

Upon  the  other  point  decided,  in  this  case,  by  Mr, 
Justice  Badgley,  as  to  the  jurisdiction  he  had  to  grant 
the  order  required,  there  seemed  at  first  to  be  more 
doubt.    But  the  question  was  set  at  rest,  by  the  judg- 
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ment  fifterwards  given  in  the  case  by  MM.  Justices 
Ramsay  and  Sanborn,  who  entirely  concurred  with 
Mr.  Justice  Badgley  in  his  ruling  on  the  question,  as 
follows : 

Ramsay,  J. — "  Before  entering  on  the  merits  of  these 
rules  it  becomes  necessary  to  deal  with  a  question  of 
jurisdiction  which  has  been  raised  on  the  part  of  the 
Crown.  It  is  urged  that  this  case  is  not  properly  be- 
fore us,  and  that  if  it  is,  that  the  law  under  which  it  is 
brought  before  the  Court,  sitting  in  this  district,  is  of  so 
inconvenient  and  dangerous  a  character  that  it  should 
be  altered.  "With  the  inconvenience  of  the  law  we 
have  nothing  to  do ;  neither  ought  we  to  express  any 
opinion  as  to  whether  the  grounds  on  which  the  learned 
Judge  who  gave  the  order  to  change  the  venue,  were 
slight  or  not,  provided  he  had  jurisdiction.  The  whole 
question  rests  on  the  interpretation  of  section  11  of  the 
Criminal  Procedure  Act  of  1869  :  32  &  33  Vic.  c.  29. 
That  section  is  in  these  words  :  '  Whenever  it  appears 
to  the  satisfaction  of  the  Court  or  Judge  hereinafter 
mentioned,  that  it  is  expedient  to  the  ends  of  justice 
that  the  trial  of  any  person  charged  with  felony  or  mis- 
demeanor should  be  held  in  some  district,  county  or 
place  other  than  that  in  which  the  offence  is  supposed 
to  have  been  committed,  or  would  otherwise  be  triable, 
the  Court  at  which  such  person  is  or  is  liable  to  be  in- 
dicted, may  at  any  term  or  sitting  thereof,  and  any 
Judge  who  Tnight  hold  or  sit  in  such  Court,  may  at  any 
other  time,  order,  either  before  or  after  the  presentation 
of  a  bill  of  indictment,  that  the  trial  shall  be  proceeded 
with  in  some  other  district,  county  or  place  within  the 
same  Province,  to  be  named  by  the  Court  or  Judge  in 
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such  order,  &c.  We  have  only  to  ask  whether,  at  the 
time  this  order  was  given,  Judge  Badgley  was  a  Judge 
who  might  hold  or  sit  in  the  Court  of  Queen's  Bench. 
If  so,  he  had  jurisdiction. 

"But  we  are  told  that  the  statute  evidently  intended 
that  the  judge  giving  the  order  should  be  actually  sit- 
ing in  the  district  in  which  the  offence  is  alleged  to 
have  taken  place.  There  is  no  trace  of  any  such  inten- 
tion in  the  statute,  and  there  is  no  rule  of  interpreta- 
tion of  statutes  so  well  established  as  this,  that  where 
the  words  of  a  statute  are  clear  and  sufficient  they 
must  be  taken  as  they  stand.  If  courts  take  upon 
themselves,  under  the  pretext  of  interpreting  the  law 
to  diminish  or  extend  the  clearly  expressed  scope  of  a 
statute,  they  are  usurping  the  powers  of  the  legisla- 
ture, and  assuming  a  responsibility  which  in  no  way 
devolves  on  them.  In  the  particular  case  before  us  it 
does  not  appear  clear  to  my  mind  that  it  was  the  hi- 
tention  of  the  legislature  to  limit  the  power  to  change 
the  venue  to  a  judge  sitting  in  the  district  where  the 
offence  was  said  to  be  committed.  In  the  first  place, 
our  statute  goes  far  beyond  the  old  law,  which,  I 
believe  is  still  unchanged  in  England.  Not  only  is 
the  power  given  here  to  a  judge  in  chambers  to  change 
the  venue,  but  he  may  do  so  before  the  bill  of  indict- 
ment is  either  laid  or  found.  The  object  then  was  to 
protect  a  man  from  being  even  put  to  trial  by  a  preju- 
diced grand  jury,  and  this  could  only  be  effectually 
done  by  giving  the  power  to  any  judge  who  could  hold 
or  sit  in  the  court  to  change  the  v^enue,  for  it  will  be 
observed  that  in  1869,  when  the  Act  was  passed,  there 
were  many  districts  in  this  Province  in  which  there 
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was  no  resident  judt^o,  and  in  Ontario  the  judges  of 
the  Superior  Courts  of  Law  all  live  in  Toronto,  ui.^ ,  so 
far  as  I  know,  in  each  of  the  other  Provinces,  they  live 
in  the  capital  town.  Unless,  then,  there  was  to  be  a 
particular  provision  tor  the  Province  of  Quebec  'le 
law  had  to  be  drawn  as  we  find  it.  Besides  this  the 
Court  of  Queen's  Bench  is  not  for  the  district,  but  for 
the  whole  Province.  The  objoct  of  dividing  the  Pro- 
vince into  districts  is  for  convenience  in  bringing  suits, 
but  the  jurisdiction  of  the  court  is  general.  This  has 
never  been  doubted,  and  it  has  been  the  practice  both 
in  England  and  in  this  country  i  bail  in  the  place 
where  the  prisoner  is  arrested.  In  the  case  of  Blossom 
where  the  taking  of  bail  was  vigorously  resisted  by 
the  Crown,  this  court,  sitting  at  Quebec,  bailed  the 
prisoner,  who  was  in  gaol  here.  This  is  going  a  great 
deal  farther,  but  the  power  of  the  court  to  bail  was 
not,  and  I  think  could  not  be  questioned.  We  are 
told  that  great  inconvenience  might  arise  if  this  statute 
be  not  restrained.  This  is  really  no  valid  objection  to 
the  law.  There  are  no  facultative  acts  which  may  not 
be  abused  one  way  or  another.  A  discretionary  power 
involves  the  possibility  of  its  indiscreet  exercise,  but 
that  is  not  ground  for  us  to  annul  the  law  creating  it. 
In  this  case  the  inconveniences  referred  to  are  not 
specially  apparent — the  prisoner  arrested  in  Montreal 
was  bailed  there,  and  made  his  application  to  have  the 
venue  changed  to  the  district  where  he  resided  and 
where  he  actually  was.  The  order  made  by  Mr.  Justice 
Badgley  could  hardly  then  be  used  as  a  precedent 
for  an  abusive  use  of  the  statute.  It  must  be  under- 
stood in  saying  this  I  do  not  refer  to  the  sufficiency  or 
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insufficiency  of  the  affidavit  on  which  the  order  was 
given,  which  is  not  in  any  way  beiore  us,  but  solely  to 
the  circumstance  of  the  accused  being  actually  before 
« he  judge  here.  As  the  point  is  a  new  one,  and  as 
questions  (»i  jurisdiction  ar«^  always  delicate,  we  would 
willingly  have  vc  ved  it  for  the  decision  of  all  the 
judges;  but  the  Act  allowing  us  to  reserve  cases  is 
unfortun  itely  as  much  too  narrow  as  th(3  statute  be- 
fore  us  c  ,)e;irs  to  Mr.  Ritchie  to  be  too  wide  in  its 
phraseology.  We  can  only  reserve  after  conviction, 
and  irregular  reservations  for  the  opinion  of  the  judges 
have  no  practically  good  results.  We  must,  therefore, 
give  the  judgment  ^  the  best  of  our  ability,  and  I 
must  say  for  my  own  part  that  I  cannot  see  any  diffi- 
culty in  the  matter.  The  words  of  the  statute  are  per- 
fectly unambiguous,  and  there  is  no  reason  to  say  that 
they  lead  to  any  absurd  conclusion." 

Sanborn,  J.— "First,  as  to  the  j  iirisdiction.  It  isobjected 
that  the  venue  was  improperly  changed,  and  that  this 
inquisition  ought  to  be  before  the  Court  at  Quebec.  If 
we  are  not  '  legally '  possessed  of  the  inquisition,  of 
course,  we  cannot  entertain  these  motions  to  quash. 
This  has  been  fully  and  exhaustively  treated  by  the 
President  of  the  Court.  It  is  merely  for  us  to  inquire, 
had  Mr.  Justice  Badgley  the  power  to  order  the  trial 
to  take  place  here  instead  of  in  the  district  of  Quebec, 
where  the  accident  occurred  ?  The  1 1th  section  of  the 
Criminal  Procedure  Act  undoubtedly  gives  that  power. 
He  was  a  judge,  entitled  to  sit  at  the  Court  ivhere  tJu 
parti/  was  sent  for  trial.  The  jurisdiction  of  any  of  the 
judges  of  the  Queen's  Bench  is  not  local  for  any  dis- 
trict, but  extends  to  all  parts  of  the  Province  " 
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The  words  "  he  was  a  judge,  entitled  to  sit  at  the 
court  where  the  party  was  sent  for  trial "  in  Mr.  Justice 
Sanborn's  remarks  appear,  not  supported  by  the  statute. 
It  is  the  court  at  which  the  party   charged  with  a 
crime  was  at  first  liable  to  be  indicted,  or  any  judge 
who  might  hold  or  sit  in  that  Court,  who  have  jurisdic- 
tion in  the  matter,  not  the  Court  where  the  party  is  sent 
for  trial,  nor  a  Judge  who  can  hold  and  sit  in  such  last 
^mentioned  Court.    Of  course,  in  Brydges'  case  this  dis- 
tinction  could  not  be  made,  as  Mr.  Justice  Badgley, 
who  gave  the  order  to  change  the  venue,  could  sit  in 
the  court  at  Quebec  as  well  as  in  Montreal,  and  in 
Montreal  as  well  as  in  Quebec.    But  suppose  that  such 
an  application  is  made  to  a  judge  who  can  hold  or  sit 
in  a  Court  of  Quarter  Sessions,  at  which  the  party 
charged  is  or  is  liable  to  be  indicted,  and  there  are  not 
many  cases  where  a  party  accused  is  not  liable  to  be 
indicted  before  the  Court  of  Quarter  Sessions  (see  post, 
sec.  12  of  the  Procedure  Act  of  1869),  the  statute  gives 
jurisdiction  only  to  the  Court  of  Quarter  Sessions  of  and 
for  the  locality  where  the  trial  should  take  place,  in  the 
ordinary  course  of  law,  or  to  a  judge  thereof,  and  not 
to  a  court  or  judge  of  another  locality;  and  the  judge 
of  the  Quarter  Sessions   for   Montreal,  for  instance, 
could  not,  in  a  case  from  the  district  of  Quebec,  order 
the  trial  to  take  place  in  Montreal,  though  he  would 
be  a  judge  entitled  to  sit  at  the  court  where  the  party 
was  sent  for  trial. 

This  clause  of  the  statute  may  lead  to  absurd  conclu- 
sions, though  Mr.  Justice  Ramsay  seems  to  think  the 
contrary.  For  example,  a  prisoner  is  brought  up  for 
arraignment  before  the  Court  of  Queen's  Bench  sitting 
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begnn  before  a  jnry  is  impanelled  and  charged  with 
the  prisoner),  comes  an  order  to  the  Clerk  of  tfe  cZh 
g^ven  by  a  Judge,  in  Montreal,  in  chambers,  ordering 
the  removal  of  the  case  from  Qnebeo  to  Montreal    1! 
the  law  stands,  the  proceedings  at  Quebec  are  at  end 
and  the  indictment,  deposition,  docaments,  &c  !"c 
must  all  be  removed  to  Montreal.    So  a  JndrofVh; 
Conrt  of  Queen's  Bench,  in  Montreal,  ;an  o"df  that  a 
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J^y  Sec.  8,  of  the  27-28  Vic,  ch.  41,  it  is  enacted 

vict"o?4Ts"e"  """  '''^"'^'^  '''"*^^  -  Naval  Ser- 
lace,  or  any  seaman  or  mariner  usually  employed  UDon 

1,  i^udrgea  with  the  commission  o^  anv  fplnr,,. 

tor  rial,  under  an  order  t»  that  effect  from  the  Court 
having  criminal  jurisdiction  ^ohere  s..h  ^„W  °" 
^Pnso^,  or  any  Judge  thereof,  either  ifZZaZ 
the  presentation  of  a  Kin  «f  ,-«j-  x        ,        "^       ^rafter 

anydiatrictoth:r:i:'^^;;ti^i:t:if^'^.to 

mitted,  if  on  appHcation  to  thlut  t^ter^orZ" 
Crown,  ,t  be  shewn  to  the  safefaction  of  the  Courtt 
term  or  of  any  Judge  thereof  in  vacaj  h  tSal 
-y  be  proceeded  with  in  such  other  ctw^^  T^ 
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earlier  period  than  in  the  District  in  which  the  prisoner 
is  in  custody;  but  all  additional  expense  thereby  caused 
to  the  prisoner  in  procuring  the  attendance  of  witnesses 
shall  be  paid  by  the  Crown. 

Sub-sections  2  and  3  provide  for  the  proceedings  and 
transmission  of  indictment,  and  other  papers  upon  such 
order. 

JURISDICTION  OF  COURTS,   ETC. 

Sec.  12. — No  Court  of  General  or  Quarter  Sessions  or 
Recorder's  Court,  nor  any  Court  but  a  Superior  Court 
having  criminal  jurisdiction  shall  have  power  to  try 
any  treason,  or  any  felony  punishable  with  death,  or 
any  libel. 


So  that,  in  Canada,  the  Courts  of  Quarter  Sessions 
have  jurisdiction  in  all  cases,  except  in  : 

(1.)  Treason :  Sec.  12,  Procedure  Act  of  1869, 31  Yic. 
ch.  69.  (2.)  Murder  :  32-33  Vic,  ch.  20,  sec.  1.  (3.)  Ad- 
ministering poison  or  wounding  with  intent  to  murder 
32-33  Vic,  ch.  20,  sec.  10.  (4.)  Rape  :  32-33  Vic,  ch. 
20,  sec.  49,  as  amended  hy  36  Vic,  ch.  50.  (5.)  Carnally 
knowing  a  girl  under  ten  years  of  age :  32-33  Vic,  ch. 
20,  sec  51.  (6.)  Libel :  sec  12,  Proced.  Act  of  1869. 
(7.)  Any  of  the  misdemeanors  provided  for  in  sections 
76  to  91,  both  inclusive,  of  the  Larceny  Act :  32-33  Vic, 
ch.  21,  sec.  92.  (8.)  Any  of  the  felonies  provided  for 
by  sections  27,  28  and  39,  of  the  Act  respectii  .g  offences 
against  the  person :  32-33  Vic,  ch.  20,  sec  48.  (9.)  Per- 
jury :  By  common  law ;  Dickinson's  Quarter  Sessions, 
158.    (10.)  Subornation  of  perjury :  By  common  law ; 
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/feKW,  Quarter  Sessions,  158.  (11.)  Por^erv-  Bv 
conmon  Jaw,  fo..  oi*.  (12.)  Conn  JeitiLd  whi!h 
was  reason  by  different  statutes :  1  Eas^P  C 'u8  5 
£<.«■»  Justice,  1022;  2  fiafc,  44  45-  25FHw  It,  'u 
2,  sec,  7,  and  31  Vic,  cKea'sec.'  7  '(  .)^^Jbe"v  p!^' 
sonation  or  other  cornmf  r.^o«*;       •      i    ^"oery,  per- 

Dominion  PariianreT^^Cl^tc*^-^"-^^^ 
clause  is  so  worded,  that  it  may,  pe  Cs  be  heM  f 
extend  to  elections  for  the  local'eSSs  and  1^ 
municipal  elections      n4  \  Th.    %  *^^ 

with  death,  provided  f     b^     IntoU;  ""wt'^ 
inhabitants  of  Canada  a™„s^  I,    1  ""'**'=*  *« 

subjects  of  tnr^r       ^  '^''*'  aggressions  from 

ml"    sIvZ^'Z""'  **  P^*'^^  with  Her  Ma- 
IT12.  '  ""•  "'  ""•  *•  ^~»d-  Act  of  18«3, 

independently  of  our's^Jl?;  mi  ^  Tt'^'^^^; 

-away  .e',u.di;^t----rar 

"  Some  doubts  were  formerly  entertained  „  *    .u 
construction  that  ought  to   Z  rivenTl 

some  held  that  theyT Xded  »  ytlh  T" '"""J 
misdemeanors  against  the  peace  rf  vlch 
was  given  to  justices  of  the  peace  favt^         •*^'^™™ 
01  a  statute  c'r  statutes;  othCshJd.haTr;'""'^ 
mission  wascreatedbystat„te,nre1y,t'p:s^u:n; 
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Stat.  34  Ed.  III.,  ch.  1,  these  words  must  be  deemed  to 
include  only  such  offences  as  were  felonies  and  trespas- 
ses atthe  time  of  the  passingof  the  Act,and  thatif  justices 
have  jurisdiction  of  any  offence  created  since,  it  must 
be  given  to  them  by  the  express  words  of  the  statute 
creating  the  offence.    But  these  constructions  seem 
very  unsatisfactory,  if,  according  to  the  first  of  them, 
we  are  to  hold  that  the  Courts  of  Quarter  Sessions  are 
to  exercise  jurisdiction  only  in  those  cases  where  cog- 
nizance of  an  offence  is  specially  given  them  by  sor  e 
statute,  the  court  will  have  cognizance  of  very  few 
offences  indeed,  and  no  jurisdiction  in  most  of  the  cases 
in  which  we  see  them  continually  exercise  it ;  and  if, 
according  to  the  second  construction,  we  confine  their 
authority  under  the  commission  to  offences  which  were 
felonies  and  trespasses  at  the  time  of  the  passing  the 
Statute  34  Ed.  ITT.,  ch.  1,  then  we  shall  have  the  absurd- 
ity of  a  commission  being  granted  in  the  nineteenth 
century  to  justices  giving  them  authority  to  hear  and 
determine  such  offences  only  as  were  felonies  and 
trespasses  in  the  year  1360.    There  is  nothing  in  the 
Act  itself  or  the  commission,  which  at  all  obliges  us  to 
give  them  so  narrow  a  construction ;  and  in  modern 
times  the  general  opinion  of  the  profession,  sanctioned 
by  cases  which  shall  presently  be  mentioned,  is,  that 
with  the  exception  of  perjury  at  common  law  and 
forgery,  the  Court  of  Quarter  Sessions  has  jurisdiction 
by  virtue  of  the  commission  of  all  felonies  whatsoever, 
murder  included,  though  not  specially  named,  and 
of  all  indictable  misdemeanors,  whether  created  before 
or  after  the  date  of  the    ommission.    In  fact,  the  only 
restriction  upon  their  jurisdiction  up  to  the  time  of  the 


PROCEDURE    IN   CRIMINAL   CASES. 


69 


passing  of  the  5  &  6  Vic,  ch.  38  (30th  June,  1842) 
hereafter    mentioned,    appears    to   have    been   the 
proviso  contained  in  the  commission  of  the  peace;  but 
If  they  thought  lit,  even  in  capital  cases,  to  proceed  to 
judgment,  such  judgment  v^ould  have  been  valid  until 
reversed  for  real  error  in  the  judgment,  or  for  substan- 
tial defect  appearing  on  the  face  of  the  record.     As  to 
the  word  'trespasses,'  the  word  used,  when  the  com- 
missions  were  in  Latin,  was  '  transgressiones,'  which 
was  a  word  of  very  general  meaning,  including  all  the 
inferior  offences  under  felony,  and  also  those  injuries 
for  which  the  modern  action  of  trespass  now  lies  •  it 
w^as  usually  rendered  into  law  French,  by  the  word 
'  trespass,'  and  that  is  the  word  used  in  the  original 
French  of  the  above  stat.  of  Ed.  III.,  and  it  is  there  ren- 
dered mto  English  by  the  word '  trespasses.'  Inperjury 
at  common  law,  it  is  indeed  settled,  that  an  indictment 
will  not  lie  for  it  in  a  Court  of  Quarter  Sessions;  but 
perjury  under  the  statute  6  Eliz.,  ch.  9,  is  within  the 
jurisdiction    of  the    sessions,  by  the  express  words 
of  the   Act.     Forgery  at  common  law   also  is    not 
cognizable  by  the  Sessions  ;  nor  is  forgery  by  statute 
as  we  shall  see  presently,  when  we  come  to  consider 
the  jurisdiction  of  the  sessions  by  statute.    Where  an 
indictment  for  soliciting  a  servant  to  steal  the  goods  of 
his  master  was   removed  into  the   Court  of  King's 
Bench  by  writ  of  error,  it  was  argued  that  the  facts 
charged  m  the  indictment  did  not  amount  to  an  offence 
at  common  law,  or  if  they  did,  still  it  was  not  anoffence 
mdictable  at  Sessions,  as  it  was  no  breach  of  the  peace. 

As  to  the  first  point,  the  Court  held  clearly  that  the 
facts  stated  did  amount  to  an  indictable  offence;  as  to 
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the  second  point,  Lord  Kenyon,  C.  J.,  said, '  I  am  also 
clearly  of  opinion  that  it  is  indictable  at  the  Quarter 
Sessions,  as  falling  in  with  that  class  of  offences,  which 
being  violations  of  the  law  of  the  land,  have  a  tendency, 
as  it  is  said,  to  a  breach  of  the  peace,  and  are,  there- 
fore, cognizable  by  that  jurisdiction  ;  to  this  rule  there 
are,  indeed,  two  exceptions,  namely,  forgery  and  per- 
jury ;  why  exceptions,  I  know  not,  but  having  been 
expressly  so  adjudged,  I  will  not  break  through  the 
rules  of  law ;  no  other  exceptions,  however,  have  been 
allowed,  and  therefore  this  falls  within  the  general  rule/ 
The  other  judges  being  of  the  same  opinion,  the  judg- 
ment was  accordingly  affirmed.    So  where  an  indict- 
ment for  a  conspiracy  to  charge  a  man  with  taking 
hair  out  of  a  bag  belonging  to  one  A.  R.,  was  preferred 
and  found  at  Sessions,  and  the  parties  convicted  upon 
it ;  and  it  was  afterwards  removed  into  the  Court  of 
King's  Bench  by  certiorari,  and  a  motion  was  then 
made  in  arrest  of  judgment,  on  tho  ground  that  the 
Sessions  had  no  jurisdiction  of  conspiracy,  any  more 
than  of  perjury  and  forgery,  it  not  bemg  specified  in 
their  commission,  nor  jurisdiction  of  it  given  to  them 
by  any  special  statute ;  the  Court,  however,  held  that 
the  Sessions  had  jurisdiction. 

Lord  Mansfield,  C.J.,  said  that  as  no  case  had  been 
cited  to  show  whether  the  Sessions  had  or  had  not 
jurisdiction,  the  question  must  be  decided  upon 
general  principles;  that  as  to  the  cases  of  perjury 
and  forgery,  mentioned  in  argument,  they  stood  upon 
their  own  special  grounds,  and  it  had  been  deter- 
mined that  justices  had  no  jurisdiction  of  them ; 
but  as  to   conspiracy,   'it  is  a  trespass,    and   tres- 
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passes  are  indictable  at  sessions ;  though  not  com- 
mitted vi  et  armis,  they  tend  to  a  breach  of  the  peace, 
as  much  as  cheats,  which  are  established  to  be  within 
he  jurisdiction  of  sessions.'      Where,    however    a 
statute  creates  a  new  offence,  and  directs  it  to  be  pro- 
secuted before  a  Court  of  Oyer  and  Terminer,  or  gaol 
delivery,  without  mentioning  the  General  or  Quarter 
Sessions,  that  is  deemed  to  be  an  implied  exclusion  of 
the  jurisdiction  of  the  sessions  with  respect  to  that 
particular  offence.     But  where  an  indictment  for  light- 
mgfires  on  the  coast,  contrary  to  47  Geo.  Ill  sec  2  ch 
66,  was  preferred  at  the  sessions,  removed  by  certiorari" 
and  tried  at  the  Assizes ;  and  it  was  objected  for  the 
defendant  that  the  sessions  had  no  jurisdiction,  as  the 
statute  required  that  the  offenders  should  be  carried 
before  a  Justice  of  the  Peace,  and  by  him  committed 
to  the  county  gaol,  '  there  to  remain  until  the  next 
Court  of  Oyer  and  Terminer,  great  session  or  gaol  de- 
livery,'  which  an.ounted  to  an  implied  enactment  that 
the  indictment  should   be  preferred  in  those  courts 
only ;  the  Court  held  that,  as  the  offence  was  a  misde- 
meanor only,  and  :he  defendant  might  be  prosecuted 
lor  it  without  his  being  apprehended  or  in  custody  the 
clause  in  the  Act  referred  to  did  not  prevent  the  indict- 
ment from   being  preferred    at  the   sessions;  they 
held  the    indictment,  therefore,  to    have    been  pro- 
perly originated,  and   passed  sentence    on  the   de- 
fendant." 

In  England  now,  there  is  a  statute  which  takes 
away  from  the  jurisdiction  of  the  Courts  of  Sessions  of 
the  Peace  a  large  number  of  offences,  which  these 
courts  could  heretofore  try  and  determine.     It  is  the 
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6  &  6  Yic.  ch.  58  (passed  30th  June,  1842).     It  might 
be  introduced  in  Canada  with  advantage. 
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INDICTMENTS   NEED  NOT  BE  ON  PARCHMENT. 

Sec.  13. — It  shall  not  be  necessary  that  any  indict- 
ment or  any  record  or  document  relative  to  any  crim- 
inal case,  be  written  on  parchment. 

By  the  interpretation  clause,  sec.  I,  ante,  the  word 
indictment  includes  information,  presentment,  and  in- 
quisition, as  well  as  pleas,  &c.,  &c.,  &c. 

By  the  4  Geo.  2,  ch.  26,  and  6  Geo.  2,  ch.  14,  "  all  in- 
dictments, informations,  inquisitions  and  presentments 
shall  be  in  English,  and  be  written  in  a  common  legi- 
ble hand,  and  not  court  hand,  on  pain  of  .£50  to  him 
that  shall  sue  in  three  months." 

They  should  be  engrossed  on  plain  parchment  with 
out  a  stamp.  No  part  of  the  indictment  must  contain 
any  abbreviation,  or  express  any  number  or  date  by 
figures,  but  these  as  well  as  every  other  term  used, 
must  be  expressed  in  words  at  length,  except  where 
a  fac  simile  of  an  instrument  is  set  out :  3  Burn's  Jus- 
tice, 35 :  1  Ohitty,  175. 

Formerly,  like  all  other  proceedings,  they  were  in 
Latin,  and  though  Zor(7.  Hale,  Vol.  i,  p.  168,  thinks  this 
language  more  appropriate,  as  not  exposed  to  so  many 
changes  and  alterations,  in  modern  times,  "it  was 
thought  to  be  of  very  greater  use  and  importance,"  says 
his  annotator  Emlyn,  "that  they  should  be  in  a  Ian- 
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gauge  capable  of  being  known  and  understood  by  the 
parties  concerned,  whose  lives  and  liberties  were  to 
be  aft'ected  thereby." 

Before  Confederation,  in  Ontario  and  Quebec,  the 
indictment  in  cases  ot  High  Treason  only  had  to  be 
written  on  parchment :  C.  S.  C,  ch.  99,  sec.  20. 

By  section  133  of  the  British  North  America  Act, 
the  French  language  may  be  used  in  any  of  the  Courts 
of  Quebec,  and  in  any  court  established  under  that 
Act. 

Though  it  is  not  now  necessary  to  use  parchment, 
Clerks  of  the  Crown  should  remember  that  indictments 
are.  solemn  public  documents,  and  should  be  neatly 
eng  rossed  on  strong  and  wide  paper  of  good  quality. 
In  some  of  the  courts,  there  is  too  much  parsimony  in 
that  respect. 

Sec.  14. — When  an  indictment  is  found  against  any 
person  for  whose  appearance  at  any  court  to  answer 
the  offence,  a  recognizance  has  been  given,  and  such 
person  is  confined  in  any  penitentiary  or  gaol  within 
the  jurisdiction  of  such  court,  under  warrant  of  com- 
mitment, or  under  sentence  for  some  other  offence,  the 
court  may,  by  order  in  writing,  direct  the  warden  of 
the  penitentiary  or  the  keeper  of  such  gaol  to  bring  up 
such  person  to  be  arraigned  on  such  indictment,  with- 
out a  writ  of  Habeas  Corpus,  and  the  warden  or  keeper 
shall  obey  such  order. 
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It  must  bo  rerapmbored,  that,  under  this  clause  : 

1.  An  indictment  must  have  been  found  to  empower 
the  court  to  give  tho  ordor  mentioned. 

2.  The  defendant  must  have  given  a  recognizance 
tor  hiH  appearanc(^  to  answer  the  same  offence  as  that 
charged  m  the  indictment,  but  whether  this  recogni- 
zance  is  to  appear  before  the  court  where  the  indict- 
ment  is  found,  or  any  other  court,  is  immaterial. 

8.  The  defendant  must  be  conhned  in  a  penitentiary 
or  gaol  within  the  Jurisdiction  of  the  court,  where,  by- 
Jm  recognizance  he  toas  hound  to  appear,  not  within  the 
jurisdiction  of  the  court  gimng  the  order :  the  words- 
such  court  refer  to  any  court.  This  is  undoubtedly  not 
what  the  legislature  intended,  but  unfortunately  it  is. 
what  it  has  said. 

So  that  suppose  a  person  is  arrested  in  Montreal  and 
gives  a  recognizance  to  appear  at  the  next  term  of  the 
Court  of  Quarter  Sessions,    before   this  term  of  the 
Court  of  Quarter  Sessions,  he  is  convicted  before  the 
Court  of  Queen's  Bench,  in  Montreal,  of  a  diflPerent  of- 
fence, and  sentenced  to  imprisonment  in  the  Montreal 
gaol ;  whilst  he  lies  so  imprisoned  under  this  sentence 
an  order  is  given,  under  sec.  11  of  the  Procedure  Act 
of  1869,  ante,  that  the  trial  on  the  first  oflFence  shall 
take  place  before  the  Courtof  Quarter  Sessions,  at  Que- 
bee,  where  an  indictment  is  found  by  the  Grand  Jury  • 
then,  under  the  statute,  the  Court  of  Quarter  Sessions,' 
at  Quebec,  may  order  the  keeper  of  the  Montreal  gaol 
to  bring  down  the  prisoner  to  be  arraigned  on  such  in- 
dictment.   But  in  a  case  where  an  indictment  is  found 
against  a  person  already  in  custody  for  another  offence 
in  a  gaol  within  the  jurisdiction  of  the  court  where  the 
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indictment  is  found,  such  an  order  to  the  keeper  of 
such  gaol  cannot  be  given,  if  this  person  was  under  re- 
cognizance to  appear  for  the  same  offence  before  any 
other  court  in  another  district  or  county.  Absurd  as 
it  is  this  is  what  this  clause  says 

4.  This  order  may  be  given  only  to  have  such  per- 
son arraigned.  Immediately  after  arraignment  he 
must  be  returned  to  the  place  of  confinement  whence 
he  came. 

5.  The  warden  of  the  penitentiary  or  the  keeper  of 
the  gaol  has  to  bring  the  prisoner  before  the  court  giv- 
ing the  order. 

6.  The  order  is  to  be  given  oy  the  court,  not  by  a 
judge. 

ALLEGATIONS  OF  VENUE,  ETC.,   IN  INDICTMENTS. 


Sec.  16. — It  shall  not  be  necessary  to  state  any 
venue  in  the  body  of  any  indictment ;  and  the  district, 
county,  or  place  named  in  the  margin  thereof,  shall  be 
the  venue  for  all  the  facts  stated  in  the  body  of  the 
indictment ;  but  in  case  local  description  be  required 
suchflocal  description  shall  be  given  in  the  body 
thereof. 


I' 


This  section  is  taken  from  sec.  23,  14-15  Vic,  ch. 
100,  of  the  Imperial  Statutes,  upon  which  Mr.  G-reaves 
says  :  "  This  section  was  framed  with  the  intention  of 
placing  the  statement  of  venue  upon  the  same  footing 
in  criminal  cases  upon  which  it  was  placed  in  civil 
proceedings  by  Reg.  Gen.,  H.  T.,  4  Wm.  IV.  By  this 
section,  in  all  cases,  except  where  some  local  descrip- 
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tion  is  necessary,  no  place  need  be  stated  in  the  body 
of  the  indictment;  thus  in  larceny,  robbery,  forgery, 
false  pretences,  &c.,  no  venue  need  be  stated  in  the 
body  of  the  indictment.      In  such  cases,  before  the 
passmg  of  this  Act,  although  it  was  considered  neces- 
sary  to  state  some  parish  or  place,  it  was  quite  im- 
material whether  the  offence  was  committed  there  or 
at  any  other  parish  in  the  county     On  the  other  hand, 
in  burglary,  sacrilege,  stealing  in  a  dwelling  house,' 
&c.,  the  place  where  the  offence  was  committed  must 
be  stated  in  the  indictment.     It  was  necessary  so  to 
state  it  before  the  Act,  and  to  prove  the  statement  as 
alleged,  and  so  it  is  still,  subject  ever  to  the  power  of 
amendment  given  by  the  first  section."     The  first  sec- 
tion herp  mentioned  is  reproduced  as  sect.  71  of  our 
Procedure  Act,  see  post. 

The  venue,  tb^t  is,  the  county  in  vvhich  the  indict- 
ment is  preferred,  is  stated  in  the  maigin  thus  '* Middle- 
sex," or  "  Middheex,  to- wit,"  but  the  latter  method  is 
the  most  usual.  In  the  body  of  the  indictment  a 
special  venue  used  to  be  laid,  that  is,  the  facts  were  in 
general  stated  to  have  arisen  in  the  county  in  which 
the  indictment  was  prefarred.  But  now  by  the  14  & 
15  Yic.  ch.  100,  sec.  23,  it  is  provided  that,  as  in  sec. 
15  of  our  Procedure  Ait:  3  Burn's  Justice,  21. 

In  Archbold,  on  this  clause,  we  read,  p.  49 :  "  The 
place  (or  special  venue,  as  it  is  technically  termed) 
F'ust  be  such  as  in  strictness  the  jury  who  are  to  try 
the  cause  should  come  from.  At  common  law,  the 
jury,  in  strictness,  should  have  come  from  the  town, 
hamlet,  or  parish,  or  from  the  manor,  castle,  or  forest! 
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or  other  known  place  out  of  a  town,  where  the  offence 
was  committed,  and  for  this  reason,  besides  the  county, 
or  the  city,  borough,  or  other  part  of  the  county  to 
which  the  ju>*isdiction  of  the  Court  is  hmited,  it  was 
formerly  necessary  to  allege  that  every  material  act 
mentioned  in  the  indictment  was  committed  in  such  a 
place  ....  But  now  by  Stat.  14-15,  Vic.  ch.  100 
sec.  23,"  it  shall  not  be  necessary  to  state  any  venue  in 
the  body  of  any  indictment,  but  the  county,  city,  or 
other  jurisdiction  named  in  the  margin  thereof,  shall 
be  taken  to  be  venue  for  all  the  facts  stated  in  the  body 
of  such  indictment:  Provided  that  in  cases  where 
local  description  is  or  hereafter  shall  be  required,  such 
local  description  shall  be  given  in  the  body  of  the  in- 
dictment." 

The  cases  in  which  local  description  is  required,  and 
in  which,  therefore,  under  the  last  part  of  sec.  15  of 
the  Procedure  Act  of  1869,  a  local  description  is  still 
necessary  in  the  body  of  the  indictment,  are  : 

(1.)  Burglary  :  2  Russell,  47.  (2.)  House-breaking  : 
R.  vs.  Bullock,  1  Mood.  324,  note  a.  (3.)  Stealing  in  a 
dwelling-house,  under  sections  61  and  62  of  the  Lar- 
ceny Act :  R.  vs.  Napper,  1  Mood.  44.  (4.)  Being  found 
by  night  armed,  with  intent  to  break  into  a  dwelling- 
house,  under  sec.  59  of  the  Larceny  Act,  and  all  the 
offences  under  sec.  49  to  60  of  the  Larceny  Act :  Reg. 
vs.  Jarrold,  L.  &  C.  320.  (5.)  Riotously  demolishing 
churches,  houses,  machinery,  &c.,  or  injuring  them,  un- 
der sections  15  and  16  of  the  Act  respecting  malicious 
injuries  ^o  property :  R.  vs.  Richards,  1  M  &  Rob.  177. 
(6.)  Maliciously  firing  a  dwelling-house,  perhaps  an 
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out-house,  and  probably  all  offences  under  sections 
1,  2,  3,  4,  5,  6,  7,  8, 12,  13  and  14  of  the  Act  as  to  mali- 
cious injuries  to  property,  but  not  the  offences  under 
sees.  20,  21,  22  and  23  of  the  same  Act:  R.  vs.  Wood- 
ward, 1  Mood.  323.     (7.)  Forcible  entry:  Archbold, 50. 
(8.)  Nuisances  to  highways :  R.  vs.  Steventon,  1  C.  & 
Kir.  55.       (9.)  Malicious  injuries  to  sea-banks,  mill- 
dams,  or  other  local  property:    Taylor's  Ev.,  1  Vol., 
par.  227.    (10.)  Not  repairing  a  highway;  in  which 
even  a  more  accurate  description  is  necessary,  as  the 
situation  of  the  road  within  the  parish,  &c.    (11.)  In- 
decent exposure  in  a  public  place :   Meg.  vs.  Harris 
11  Cox,  659. 
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But  in  most  cases  of  variance  between  the  proof  and, 
the  allegations  in  the  indictment  respecting  the  place,' 
local  description,  &c.,  the  courts  would  now  allow  an 
amendment. 
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It  may  well  be  said,  with  Taylor,  on  Ev,  Vol  1 
par.  228 : 

"  It  would  be  extremely  difficult  to  advance  any 
sensible  argument  in  favour  of  this  distinction,  which 
the  lawrecognises  betweenlocal  and  transitory  offences. 
On  an  indictment,  indeed,  against  a  parish  for  not 
repairing  a  highway,  it  may  be  convenient  to  allege, 
as  it  will  be  necessary  to  prove,  that  the   spot  out  of 

repair  is  within  t'  e  parish  charged but 

why  a  burglar  should  be  entitled  to  more  accurate 
information  respecting  the  houso  he  is  charged  with 
having  entered,  than  the  highway  robber  can  claim  as 
to  the  spot  where  his  offence  is  stated  to  have  been 
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committed,  it  is  impossible  to  say  ;  either  full  informa- 
tion should  be  given  in  all  cases  or  in  none." 

At  all  events,  in  offences  not  of  local  nature,  it  is 
clearly  not  now  necessary  to  allege  in  the  body  of  the 
indictment  where  the  offence  was  committed,  and  it  is 
the  practice  now,  in  England,  not  to  do  it.  An  indict- 
ment for  larceny,  for  instance,  runs  thus : 

Suffolk,  to  wit :  The  Jurors  for  our  lady  the  Queen 
upon  their  oath  present  that  J,  S.,  on  the  first  day  of 
June,  in  the  year  of  our  Lord,  one  thousand  eight 
hundred  and  sixty,  three  pairs  of  shoes  of  the  goods 
and  chattels  of  J.  N.,  feloniously  did  steal,  take  and 
carry  away,  against  the  peace  of  our  lady  the  Queen, 
her  crown  and  dignity :  Archhold,  313.  In  11  Cox,  101 ' 
626,  593,  and  12  Cox,  23,  393  and  456,  may  be  seen  in' 
dictments,  so  without  a  special  venue. 

AS  TO  ABOLITION  OF  BENEFIT  OP  CLERGY. 

Sec.  16.^Benefit  of  clergy  is  hereby  declared  to 
have  been  abolished,  but  such  abolition  does  not  pre- 
vent  the  joinder  in  an  indictment  of  any  counts  which 
might  have  been  joined  but  for  such  abolition. 

This  is  the  7  &.8  Geo.  IV.,  ch.  28,  sec.  6  of  the  Impe- 
rial  Statutes. 

Lord  Hale  calls  the  benefit  of  clergy,  <'  a  kind  of  re- 
laxation of  the  severity  of  the  judgment  of  the  law, 
and  adds  that  "by  the  ancient  privilege  of  the  clergy 
and  by  the  confirmation  and  special  concession  of  the 
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Statute  of  25  Edw.  III.,  ch.  4  (A.D.  1361),  the  benefit 
of  clergy  was  to  be  allowed  in  all  treasons  and  felonies 
touiihing-  other  persons  than  the  King  himself  and  his 
royal  Majesty :  "  1  Hale,  517. 

The  two  following  extracts  will  give,  succinctly,  the 
law  of  "  benefit  of  clergy  : " 

"  ^en,ejit  of  clergy  {privilegium    ckricale,    Lat.j,   an 
arrest  of  judgment  in  criminal  cases.     The  origin  of  it 
was  this :  Princes  and  States,  anciently  converted  to 
Christianity,  granted  to  the  clergy  very  bountiful  pri- 
vileges  and  exemptions,  and  particularly  an  immunity 
of  their  persons  in  criminal  proceedings  before  secular 
judges.  The  clergy  afterwards  increasing  their  wealth, 
number  and  power,  claimed  this  benefit  as  an  '   de-' 
feasible  right,  which  had  been  merely  matter  of  royal 
favour,  founding  their  principal  argument  upon  this 
text  of  Scripture, '  Touch  not  mine  anointed,  and  do  my 
prophets  no  harm.'    They  obtained  great  enlargements 
of  this  privilege,  extending  it  not  only  to  persons  in 
holy  orders,  but  also  to  all  who  had  any  kind  of  sub- 
ordinate ministration  in  the  church,  and  even  to  laymen 
if  they  could  read,  applying  it  to  civil  as  well  as  crim- 
inal causes.    In  criminal  proceedings  the   prisoner 
was  first  arraigned,  and  then  he  might  have  claimed 
his  benefit  of  clergy,  by  way  of  declinatory  plea,  or  after 
conviction,  by  way  of  arrest  of  judgment.    He  was 
then,  if  a  layman,  burnt  with  a  hot  iron  in  the  brawn  of 
his  left  thumb,  in  order  to  show  that  he  had  been 
admitted  to  this  privilege,  which  was  not  allowed 
twice  to  a  layman.    If  a  clerk  he  was  handed  over  to 
the  Ecclesiastical  Court,  and  after  the  solemn  farce  of 
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a  mock  trial,  he  was  usually  acquitted,  and  was  made 
a  new  and  an  innocent  man.  These  exemptions  at 
length  grew  so  burthensome  and  scandalous,  that  the 
legislature,  from  time  to  time,  interfered,  until  the  7  & 
8  Geo.  IV.,  ch.  28,  s.  6,  abolished  benefit  of  clergy" 
Wharton,  Law  Lexicon,  verb.  "  benefit  of  clergy." 

"  This  has  now  become  a  title  of  curiosity  only  the 

Stat.  7  &  8  Geo.  IV.,  ch.  28,  having  enacted  by  sec.  6 

that  benefit  of  clergy  with  respect  to  persons  convicted 

of  lelony  shall  be  abolished ;  and  by  sec.  7,  that  no 

person  convicted  of  felony  shall  suffer  death  unless 

for  some  felony  which  was  excluded  from  the  benefit 

of  clergy  before  or  on  the  first  day  of  the  then  Session 

of  Parliament  (Feb.  8,  1827),  or  which  should  be  made 

punishable  with  death  by  some  statute  passed  after 

that  day." 

This  benefit  of  clergy  constituted  in  former  times  so 
remarkable  a  feature  in  criminal  law.  and  a  general  ac- 
quamtance  with  its  nature  is  still  so  important  for  the 
Illustration  of  the  books,  that  it  may  be  desirable  to  sub- 
join  farther  notice  on  the  subject.     It  originally  con- 
sisted m  the  privilege  allowed  to  a  clerk  in  orders 
when  prosecuted  in  the  temporal  court,  of  being  dis- 
charged from  thence  and  handed  over  to  the  court  chris- 
tian, m  order  to  make  a  canonical  purgation,  that  is  to 
clear  himself  on  his  own  oath,  and  that  of  other  per- 
sons as  his  compurgators.     Vide  Reeves's  Hist  Ens  L 
vol.  ,^,  pp.  114, 134 :  25  Edw.  III.  st  3,  4,  a  privilege 
lounded,  as  it  is  said,  upon  the  text  of  Scripture,  "  Touch 
not  mine  anointed,  and  do  my  prophets  no  harm  "    In 
England  this  was  extended  by  .V-nrees  to  all  who 
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could  read,  and  so  were  capable  of  becoming  clerks  : 
Reeves  ubi  supra  et  vol.  4,  p.  156.     But  by  4  Hen.  VII, 
c.  13,  it  was  provided,  that  laymen  allowed  their  clergy 
should  be  burned  in  the  hand,  and  should  claim  it  only 
once ;  and  as  to  tlie  clergy,  it  became  the  practice  in 
cases  of  heinous  and  notorious  guilt,  to  hand  them  over 
to  the  ordinary,  absque  purgatione  facienda,  the  eifect 
of  which  was,  that  they  were  imprisoned  for  life :  4  Bl 
Com.  369.    Afterwards,  by  18  Eliz.  ch.  7,  the  delivering 
over  to  the  ordinary  was  abolished  altogether,  but  im- 
prisonment was  authorized  in  addition  to  burning  in 
the  hand.    By  6  Ann,  ch.  6,  the  benefit  of  clergy  was 
allowed  to  those  entitled  to  ask  it,  without  reference  to 
their  ability  to  read.    By  4  Geo.  I.  ch.  11 ;  6  Geo.  I.  ch. 
23.  and  19  Geo.  II.  ch.  74,  the  punishment  of  transpor- 
tation was  authorized  in  certain  cases,  in  lieu  of  burn- 
ing in  the  hand ;  and  by  the  Act  last  mentioned  the 
court  might  impose,  instead  of  burning  in  the  hand, 
a    pecuniary    fine,    or     (except    in    manslaughter) 
order  the  offender  to  be  whipped.     As  to  the  nature 
of  the  offences  to  which  the  benefit  of  clergy  applied, 
it  had  no  application  except  in  capital  felonies,  and 
from  the  more  atrocious  of  these  it  had  been  taken 
away  by  various  statutes  prior  to  its  late  abolition  by 
7  &  8  Geo.  IV.  ch.  28,  sec.  6.    As  the  law  stood  at  the 
time  of  that  abolition,  clerks  in  orders  were,  by  force  of 
the  benefit  of  clergy,  discharged  in  clergyable  felonies 
without  any  corporal  punishment  whatever,  and  as  of- 
ten as  they  offended,  and  the  only  penalty  being  a  for- 
feiture of  their  goods ;  and  the  case  was  the  same  with 
peers  and  peeresses,  as  to  whom  see.  4  &  6  Vict.  c.  22  ; 
but  they  could  claim  it  only  for  the  first  offence.    As 
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to  commoners  also,  they  could  have  benefit  ot  cler^ 
only  for  the  first  offence,  and  they  were  discharged  by 
It  from  the  capital  punishment  only,  being  subject  on 
the  other  hand,  not  only  to  forfeiture  of  goods,  but  to 
burning  in  the  hand,  whipping,  fine,  imprisonment,  or 
in  certam  cases  transportation  in  lieu  of  capital  sen- 
tence": 1  Hale,  note  to  Philadelphia  edition  p  617 

By  the  General  Repeal  Act  of  1869,  section  97  of 
chap.   99  of  the   Consolidated    Statutes  of  Canada 
remains  m  force.     It  is  as  loUows  : 

''  Benefit  of  clergy  with  respect  to  persons  convicted 
ol  felony  having  been  abolished  in  Upper  Canada  on  the 
thirteenth  day  of  February,  1833,  and  in  Lower  Canada 
from  and  aftei  the  first  day  of  January,  1842  no  per- 
son  convicted  of  felony  shall  suflfer  death,  unless  it  be 
for  some  felony  which  was  excluded  from  the  benefit 
of  clergy  by  the  law  in  force  in  that  part  of  this  pro- 
Mnce  m  which  the  trial  is  had,  when  the  benefit  of 
clergy  was  abolished  therein,  or  which  has  been 
made  punishable  with  death  by  some  Actipassed  since 
that  time. 

JOINDER  OF  OFFENCES. 

In  Eeg.  vs.  Jones,  2  Camp.  131,  Lord  EUenborouffh 
said,  "In  point  of  law,  there  is  no  objection  to  a  man 
being  tned  on  one  indictment  for  several  ofiences  of 
the  same  sort.  It  is  usual,  in  felonies,  for  the  Judge 
tn  hw  discretwn,  to  call  upon  the  counsel  for  the  pro^ 
secution  to  select  one  felony,  and  to  confine  them- 
selves  to  that;  but  this  practice  has  never  been  ex- 
tended  to  misdemeanors." 
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In  Hex  vs.  BenJieM,  2  Burr.  !)80,  an  information 
against  five  lor  riot  and  libel  had  been  filed,  on  which 
three  of  them  wore  acquitted  ol'  the  whole  charge,  and 
lienfield  and  Saunders  lound  guilty  of  the  libel.  It 
was  objected  that  several  distinct  defendants  charged 
with  several  and  distinct  ofi'ences  cannot  be  joined  to- 
gether in  the  same  indictment  or  information,  because 
the  offence  of  one  is  not  the  oHence  of  the  other.  But 
it  was  determined  that  several  oH'ences  may  be  joined 
in  one  and  the  same  indictment  or  information,  it'  the 
offence  wholly  arise  from  such  a  joint  act  as  is  crim- 
inal in  itself,  without  any  regard  to  any  particular  de- 
fault of  the  defendant  which  is  peculiar  to  himself;  as 
for  instance,  it  may  be  joint  for  keeping  a  gaming 
house,  or  for  singing  together  a  libellous  song,  but  not 
for  exercising  a  trade  without  having  served  an  ap- 
prenticeship, because  each  trader's  guilt  must  arise 
from  a  defect  peculiar  to  himself,  and  2  Hawk.  L.  C. 
140,  was  said  to  bo  clear  and  express  in  this  distinction. 

In  Young's  case,  1  Leach  611 ,  Buller,  J.  said :  "  In  mis- 
demeanors the  case  in  Burrowes  :  Rex  vs.  Ben/ield,  2 
Burr.,  980.  shews  that  it  is  no  objection  to  an  indict- 
ment that  it  contains  several  charges.  The  case  of 
felonies  admits  of  a  different  consideration ;  but,  even, 
in  such  cases,  it  is  no  objection  in  this  stage  of  the  pro- 
secution (writ  of  error).  On  the  face  of  an  indictment 
every  count  imports  to  be  for  a  different  offence,  and 
is  charged  as  at  different  times  ;  and  it  does  not  appear 
on  the  records  whether  the  offences  are  or  are  not 
distinct.  But,  if  it  appear  before  the  defendant  has 
pleaded,  or  the  jury  are  charged,  that  hy  is  to  be  tried 
for  separate  offences,  it  has  been  the  practice  of  the 
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Judges  to  quash  tho  indictment,  le«t  it  should  con- 
found tho  prisoner  in  his  d(; fence,  or  prejudice  him  in 
the  challenge  of  tho  jury  ;  for  he  miffht  object  to  a 
Juryman's  trying  one  of  the  offences,  though  he  might 
have  no  reason  to  do  so  in  tlie  other.  But  these  are 
only  matters  of  prudence  and  discretion.  If  tho  Judge 
who  tries  the  prisoner  does  not  discover  it  in  time,  I 
think  he  may  put  the  prosecutor  to  make  his  election 
on  which  charge  he  will  proceed.  I  did  it  at  the  last 
{Sessions  at  the  Old  Bailey,  and  hope  that,  in  exercis- 
ing  that  discretion,  1  did  not  infringe  on  any  rule  of 
law  or  justice.  But,  if  the  case  has  gone  to  the  length 
of  a  verdict,  it  is  no  objection  in  arrest  of  judgment. 
If  it  were  it  would  overturn  every  indictment  which 
contains  several  counts." 

In  a  recent  case  (A.D.  1869),  Meg.  vB.Eeywood,  L.  & 
C.461,  this  decision  in  Young's  case  was  followed  by  the 
Court  of  Grown  Cases  Reserved,  and  it  was  field,  that, 
although  it  is  no  objection  in  point  of  law  to  an  indict- 
ment that  it  charges  the  prisoner  with  several  different 
felonies  in  different  courts,  yet,  as  matter  of  practice  a 
prisoner  ought  not,  in  general,  to  be  charged  with 
different  felonies  in  different  counts  of  an  indictment: 
as,  for  instance,  a  murder  in  one  count,  and  a  burglary 
in  another,  or  a  burglary  in  the  house  of  A.  in  one 
count,  and  a  "distinct"  burglary  in  the  house  of  B.  in 
another,  or  a  larceny  of  the  goods  of  A.  in  one  count, 
and  a  "  distinct "  larceny  of  the  goods  of  B.,  at  a  dif- 
ferent  time  in  another,  because  such  a  course  of  pro- 
ceeding is  calculated  to  embarrass  the  prisoner  in  his 
defence.    And  where  it  has  been  adopted,  and  an  ob- 
jection is  taken   to  the  indictment  on  that  ground 
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before  the  prisoner  has  pleaded  or  the  jury  are  charged, 
the  judge  in  his  discretion  may  quash  the  indictment, 
or  put  the  prosecutor  to  elect.  But  it  is  no  objection 
in  arrest  of  judgment,  or  on  a  writ  of  error.  Thus, 
where  an  indictment  charged  the  prisoner  in  three 
several  counts  with  three  several  felonies  in  sending 
three  separate  threatening  letters,  Byles,  J,,  compelled 
the  prosecutor  to  elect  upon  which  count  he  would 
proceed  :  M.  vs.  Ward,  10  Cox,  42.  And  since  differ- 
ent judgments  are  required,  it  seems  that  the  joinder 
of  a  count  for  a  felony  with  another  for  a  misdemeanor, 
would  be  holden  to  be  bad  upon  demurrer,  or  after  a 
general  verdict,  upon  motion  in  arrest  of  judgment : 
1  Starkie,  Or.  PI.  43.  But  now,  see  sec.  32  of  the 
Procedure  Act  of  1869,  post. 

So  in  Beg.  vs.  Ferguson,  1  Dears.  427,  where  the 
prisoner  having  been  indicted  for  a  felony  and  a 
misdemeanor  in  two  different  counts  of  one  indict- 
ment,  and   found  guilty,   not  generally,  but  of  the 
felony  only,  the  prisoner  moved  in  arrest  of  judg- 
ment, against  the  misjoinder  of  counts,  the  judge 
reserved  the  decision,   and   Lord   Campbell,   C.  J., 
delivering  the  judgment  of  the  Court  of  Crown  Cases 
Reserved,  said  :    "  There  is  really  no  difficulty  in  the 
world  in  this  case,  and  I  must  say  that  I  regret  that 
the  learned  Recorder,  for  whom  I  have  a  great  respect, 
should  have  thought  it  necessary  to  reserve  it.     The 
question  is,  whether  the  indictment  was  bad  on  account 
of  an  alleged  misjoinder  of  counts.     The  prisoner  was 
convicted  on  the  count  for  felony  only,  and  it  is  the 
same  thing  as  if  he  had  been  convicted  upon  an  indict- 
ment containing  that  single  count ;  and  it  is  allowed 
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that  there  was  abundant  evidence  to  warrant  that  con- 
viction. There  is  not  the  smallest  pretence  for  the 
objection,  that  the  indictment  also  contained  a  count 
lor  misdemeanor,  and  it  does  not  admit  of  any  argu- 
ment." 

So  in  Reg.  vs.  Holman,  L.  &  C.  177,  where  the  pri- 
soner was  charged  in  an  indictment  by  one  count  for 
embezzlement  and  the  other  for  larceny  as  a  bailee. 
At  the  close  of  the  case  for  the  prosecution,  it  was  objected 
that  the  indictment  was  bad,  for  misjoinder  of  counts, 
and  that  the  objection  was  fatal,  although  not  taken 
till  after  plea  pleaded  and  the  jury  had  been  charged  ; 
and,  upon  the  court  proposing  to  direct  the  counsel  for 
the  prosecution  to  elect  on  which  count  he  would 
proceed,  the  prisoner's  counsel  further  contended  that 
the  indictment  was  so  absolutely  bad  that  the  election 
of  counts  was  inadmissible. 

The  Court  directed  the  counsel  for  the  prosecution 
to  elect  on  which  count  he  would  proceed,  reserving, 
at  the  request  of  the  prisoner's  counsel,  the  points  raised 
by  him  as  above  stated  for  the  consideration  of  tb. 
Court  for  Crown  Cases  Eeserved.  The  counsel  for 
the  prosecution  elected  to  proceed  on  the  second  count, 
and  upon  that  count  the  prisoner  was  convicted. 
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Where  the  defendant  was  indicted,  in  several 
counts,  for  stabbing  with  intent  to  murder,  with  in- 
tent to  maim  and  disable,  and  with  intent  to  do  some 
grievous  bodily  harm,  it  was  holden  that  the  prosecu- 
tor was  not  bound  to  elect  upon  which  count  he  would 
proceed,  notwithstanding  the  judgment  is  by  the 
statute  different,  being  on  the  hrst  count  capital,  and 
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on  the  othors  transportation  :  Reg.  vs.  Strange,  8  C.  & 
r.  172  ;  Archhold,  70. 

When   the  enactment  contained   in  sec.  61  of  our 
Procedure  Act  of  1869  (see  'po8t.)  was  in  force  in  En^. 
land,  as  7  Will.  IV  and  1  Vic,  ch.  85.  sec.  11,  a  prisoner 
was  charged  in  one  indictment  with  felonionsly  stab- 
bing with  intent— first,  to  murder ;  second,  to  maim  ; 
third,  to  disfigure  ;  fourth,  to  do  some  grievous  bodily 
harm ;  to  which  was  added  a  count  for  a  commoii 
assault.     The  case  was  far  advanced  before  the  learned 
Judge  was  aware  of  this,  and  at  first  he  thought  of 
stopping  it ;  but  as  it  was  rather  a  serious  one,  he  left 
the  case,  without  notir'       the  last  count,  to  the  jury, 
who  (properly  as  the  lea.ned  Judge  thought  upon  the 
facts)  convicted  the  prisoner  ;  and  the  counsel  for  the 
prosecution  then,  being  aware  of  the  objection  of  mis- 
joinder, requested  that  the  verdict  might  be  taken  on 
the  last  count  for  felony,  which  was  done  accordingly  ; 
and  this  was  held  right  by  all  the  Judges :  Reg.  vs. 
JoTies,  2  Mood.  94. 

So  that  here  in  Canada,  now,  it  would  seem  that 
there  can  be,  in  principle,  no  objection  to  a  count  for 
a  common  assault,  in  an  indictment  for  any  of  the 
felonies,  where,  under  sec.  51  of  our  Procedure  Act. 
the  jury  may  find  a  verdict  for  a  misdemeanor.  But, 
ol  course,  such  a  count  is  not  necessary,  as  the  jury 
may,  in  that  case,  convict  of  the  misdemeanor,  without 
its  being  alleged  in  the  indictment :  see  Bishop's  1  Cr 
Proc,  446. 

If  a  count  r«.  i    felony  is  joined  with  a  count  for 
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a  mifldemeanor,  on  motion  to  quash,  or  demurrer,  it 
seomsthat  the  indictment  she  nld  be  quashed  or  the 
prosecutor  ordered  to  proceed  on  one  of  the  counts 
only.     If  the  defendant  does  not  take  the  objection 
and  allows  the  trial  to  proceed,  the  conviction  will  be 
legal,  if  a  verdict  is  taken  distinctly  on  one  of  the 
counts.     li   a  verdict  is  given  of  guilty  generally, 
withjut  specifying  on  which  of  the  counts,  the  con- 
viction v-zill  be  held  had  on  motion  in  arrest  of  judg- 
ment, or  in  error,  notwithstanding  sec.   32  of  the 
Procedure  Act   of  1869,  though  this  clause  is  much 
more  extensive  than  the  corresponding  English  clause, 
14-15  Vic,  ch.  100,  sec.  26,  because,  in  fact,  how  could 
the  judge  know  what  sentence  to  give  if  it  is  not  clear 
of  what  offence  the  jury  have  found  the   prisoner 
guilty:    see  1  Starkie,  Cr.  PI.  43;    Reg.  vs.  Jonea,  2 
Mood.  94 ;  Reg.  vs.  Ferguson,  Dears.  427. 

And  though  in  law,  the  right  to  charge  different 
felonies  in  one  indictment  cannot  be  denied,  yet,  in 
practice,  the  Court,  in  such  a  case,  will  always  oblige 
the  prosecutor  to  elect  and  proceed,  on  one  of  the 
charges  only :    Dickinson's  Quarter  Sessions,  190. 

But  the  same  offence  may  be  charged  in  different 
ways,  in  different  counts  of  the  same  indictment,  to 
meet  the  several  aspects  which  it  is  apprehended  the 
case  may  assume  in  evidence,  or  in  which  it  may  be 
.seen  in  point  of  law,  and  it  is  said  in  Archbold,  p.  72  : 
"Although  a  prosecutor  is  not,  in  general,  permitted  to 
charge  a  defendant  with  different  felonies  in  differents 
counts,  yet  he  may  charge  the  same  felony  in  different 
ways  in  several  counts,  in  order  to  meet  the  facts  or 
the  case :  as,  for  instance,  if  there  be  a  doubt  whether 
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the  goods  stolen,  or  the  house  in  which  a  burglary  of 
larceny  was  committed,  be  the  goods  or  house  of  A. 
or  B.,  they  may  be  stated  in  one  count  as  the  goods  or 
I'ouse  of  A.,  and  in  another  as  the  goods  or  house  of 
B:  see  R.  vs.  Egginton,  2  Bos.  &  P.  508 ;  jR.  vs.  Austin, 
7  C.  &  P.  196.  And  ^hQ  verdict  may  be  taken  gene- 
rally on  the  whole  indictment :  R.  vs.  Downing,  I 
Den.  0.  C.  52;  2  C.  &  K.  382.  But,  inasmuch  as  the 
word  'felony'  is  not  noinen  eollectivum  (as  'misde- 
meanor' is,  see  Ryalls  vs.  R.,  11  Q.  B.  781,  796),  if  the 
verdict  and  judgment,  in  such  case,  be  against  the 
defendant  for  'the  felony  aforesaid,'  it  will  be  bad 
unless  thb  verdict  and  judgment  be  v.^arranted  by 
each  count  of  the  indictment :  "  Camphell  vs.  R.,  11 
Q.  B.  799,  814;  see  1  Bishop's  Cr.  Proced.  449. 

"  Indictments  for  misdemeanors  may  contain  several 
counts  for  different  offences,  and,  as  it  seems,  though 
the  judgments  upon  each  be  different :  Young  vs.  R., 
3  T.  R.  98,  105,  106 ;  R.  vs.  Toule,  2  Marsh,  466 ;  R.  vs. 
Johnson,  3  M  &  Sel.  539;  R.  vs.  Kingsto7i,  8  East,  40 ;  and 
see  R.  vs.  Benfield,  2  Burr.  984 ;  R.  vs.  Jones,  2  Camp. 
131 ;  DicJdnson's  Q.  S.  190  ;  Starkie's  Cr.  Pi.  43.  Even 
where  several  different  persons  were  charged  in  dif- 
ferent counts,  with  offences  of  the  same  nature,  the 
Court  held  that  it  was  no  ground  for  a  demurrer, 
thought  it  might  be  for  an  application  to  the  discretion 
of  the  Court  to  quash  the  indictment :  R.  vs.  Kingston, 
8  East,  41.  Where  two  defendants  were  indicted  for  a 
conspiracy  and  a  libel,  and  at  the  close  ci'  the  case  for 
the  prosecution,  there  was  evidence  against  both  as  to 
the  conspiracy,  bu";  against  one  only  as  to  the  libel,  the 
Judge  then  put  the  prosecutor  to  elect  which  charge  he 
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would  proceed  upon  :  It.  vs.  Murphy,  8  C.  &  P.  297. 
On  an  indictment  for  conspiracy  to  defraud  by  making 
false  lists  of  gjods  destroyed  by  fire,  one  set  of  counts 
related  to  a  fire  in  June,  1864,  and  another  to  a  fire  in 
November,  1864.    The  prosecution  v^ras  compelled  to 
elect  which  charge  of  conspiracy  should  be  first  tried, 
and  to  confine  the  evidence  wholly  to  that  in  the  first 
instance :    R.  vs.  Barry,  4  F.  &  F.  389.      And  on  an 
indictment  against  the  manager  and  secretary  of  a 
joint-stock    bank,    containing    many    counts,     some 
charging  that  the  defendants  concurred  in  publishing 
false  statements  of  the  affairs  of  the  bank,  and  others 
that  they  conspired  together  to  do  so,  the  prosecutors 
were  put  to  elect  on  whicii  set  of  counts  they  would 
rely  :  R.  vs.  Burch,  4  F.  &  F.  407.    If,  where  there  are 
several  counts  charging  different  offences  in  law,  the 
judgment  be  entered  up  generally  upon  all,  that  the 
defendant  'for  his  said  offences'  be  adjudged,  etc.,  and 
it  appears  that  any  count  was  bad  in  law,  the  judg- 
ment will  be  reversed  in  error :  O'Gonnell  vs.  R.,  11  CI. 
&  Fin.  155.     To  prevent  this,  it  is  now  usual,  in  cases 
of  misdemeanor,  to  pronounce  and  enter  up  the  same 
judgment  separately,  on  each  count  of  the  indictment " 
Archbold,  72." 


I  '<! 


Where  a  prisoner  is  indicted  for  a  felony,  it  is  not 
necessary  to  prefer  a  separate  bill  against  him  for  an 
attempt  to  commit  it ;  and  where  he  is  indicted  for  a 
misdemeanor,  it  is  not  necessary  to  add  another  count 
for  an  attempt  to  commit  it;  because  upon  an  indict- 
ment for  the  felony  or  misdemeanor,  if,  upon  the  trial, 
it  appear  that  the  defendant  merely  attempted  to  com- 
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mit  the  offence,  but  did  not  complete  it,  the  jury  may- 
acquit  him  of  the  offence  charged,  and  find  him  guilty 
of  the  attempt :  Procedure  Act  of  1869,  Sec.  49. 

So,  upon  an  indictment  for  robbery,  the  prisoner  may 
now  be  found  guilty  of  an  assault  with  intent  to  rob : 
Larceny  Act,  32-33  Vic,  ch.  21,  sec.  40.     So,  upon   an 
indictment  for  embezzlement,  if  the  offence  upon  the 
evidence  appear  to  be  a  larceny,  the  jury  may  acquit 
the  prisoner  of  the  embezzlement,  and  find  him  guilty 
of  simple  larceny,  or  of  larceny  as  clerk  or  servant ;  or 
upon  an  indictment  for  larceny,  if  upon  the  evidence 
appear  to  be  embezzlement,  the  jury  may  acquit  of  the 
larceny  and  find  the  party  guilty  of  ihe  embezzlement : 
Lareent/  Act,  32-33  Vic,  ch.  21,  sec.  74.    So,  if  upon  an 
indictment  for  obtaining  money  or  goods  by  false  pre- 
tences, the  offence  upon  the  evidence .  turn  out  to  be 
larceny,  the  defendant,  notwithstanding,  may  be  con- 
victed of  the  false  pretences:  Larceny  Act,  32-33  Vic, 
ch.  21,  sec  93.    So,  if  upon  an  indictment  for  larceny, 
the  offence  upon  the  evidence  turn  to  be  an  obtaining 
by  false  pretences,  the  jury  may  acquit  of  the  larceny 
and  find  the  defendant  guilty  of  obtaining  by  false 
pretences  :  Larceny  Act,  32-33  Vic.  ch.  21,  sec.  99.    So, 
upon  an  indictment  for  any  misdemeanor,  if  the  facts 
given  in  evidence  amountto  afelony,  the  defendant  shall 
notonthat  account  be  acquitted  of  the  misdemeanor,  un- 
less  the  court  think  fit  to  discharge  the  jury  and  order 
the  defendant  to  be  indicted  for  the  felony  :  Procedure 
Act  of  1869,  sec.   90,  see.  post.    But  this  provision 
applies  only  where  the  facts  given  in  evidence  prove 
the  act  charged  in  the  indictment;   "while  they  in- 
clude such  misdemeanor,"  says  the  statute.    And  if  a 
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felony  is  proved,  but  no  misdeameanor,  the  provision 
does  not  apply. 

The  commencement  of  a  second  or  subsequent  count 
is  in  form  thus:  "And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that,"  &c,,  so  pro- 
ceeding to  state  the  offence.  The  absence  of  the 
words  "  upon  their  oath  aforesaid  >'  would  be  a  fatal 
and  not  amendable  defect,  but  as  to  the  particular 
count  only  :  see  Archhold,  73. 

STATEMENT    OF  PARTNEESHIP,  ETC.,  PROPERTY. 

Sec.  17.— Whenever,  in  any  indictment  for  felony  or 
misdemeanor,  it  is  requisite  to  state  the  ownership  of 
any  property,  real  or  personal,  which  belongs  to  or  is 
in  possession  of  more  than  one  person,  whether  such 
persons  be  partners  in  trade,  joint  tenants,  parceners 
or  tenants  in  common,  it  shall  be  sufficient  to  name 
one  of  such  persons,  and  to  state  the  property  to  be- 
long to  the  person  so  named  and  another  or  others, 
as  the  case  may  be. 

Sec.  18.— If  in  any  indictment  for  felony  or  misde- 
meanor it  be  necessary  for  any  purpose  to  mention  any 
partners,  joint  tenants,  parceners  or  tenants  in  com- 
mon, it  shall  be  sufficient  to  describe  them  in  the  man- 
ner aforesaid  ;  and  this  provision  and  that  of  the  last 
preceding  section  shall  extend  to  all  joint  stock  com- 
panies and  trustees. 

These  tw^o  clauses  are  taken  from  the  Imperial  Act, 
7  Geo.  IV.,  ch.  64,  sec.  14.     Formerly,  where  goods 
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stolen  were  the  property  of  partners,  or  joint-owners, 
all  the  partners  or  joint-owners  must  have  been  cor- 
rectly named  in  the  indictment,  otherwise  the  de- 
fendant would  have  been  acquitted. 

The  word  "  Parceners  "  refers  to  a  tenancy  which 
arises  when  an  inheritable  estate  descends  from  the 
ancestor  to  several  persons  possessing  an  equal  title 
to  it :   Wharton,  Law  Lexicon. 

It  must  be  remembered  that  the  words  of  the  statute, 
.n  sec.  17,  are,  "another  or  others;  "  and  if  an  indict- 
ment allege  property  to  belong  to  A.  B.  and  others,  and 
it  appears  that  A.  B.  has  only  one  partner,  it  is  a  va- 
riance. 

The  prisoner  was  indicted  for  stealing  the  property 
of  a.  Eyre  "  and  others,"  and  it  was  proved  that  G. 
Eyre  had  only  one  partner :  it  was  held,  per  Denman, 
Com.  Serj.,  that  the  prisoner  must  be  acquitted: 
Hampton's  case,  2  Russell,  303.  So  where  a  count  for 
forgery  laid  the  intent  to  be  to  defraud  S.  Jones  "  and 
others^'  and  it  appeared  that  Jones  had  only  one  part- 
ner, it  was  held  that  the  count  was  not  supported : 
Reg.  vs.  Wright,  1  Lewin,  268. 

In  Reg.  vs.  Kealey,  2  Den.  68,  the  defendant  was  in- 
dicted for  the  common  law  misdemeanor  of  having 
attempted,  by  false  pretences  made  to  J.  Baggally  and 
others,  to  obtain  from  the  said  J.  Baggally  and  others 
one  thousand  yards  of  silk,  the  property  of  the  said  J. 
Baggally  and  others,  witb.s  intent  to  cheat  the  said  J. 
Baggally  and  others  of  Ihe  same.  J.  Baggally  and 
others  were  partners  in  trade,  and  the  pretences  were 
made  to  J.  Baggally ;  but  none  of  the  partners  were 
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present  when  the  pretences  were  made,  nor  did  the 
pretences  ever  reach  the  ear  of  any  of  them.  It  was 
objected  that  there  was  a  variance,  as  the  evidence  did 
not  show  that  the  pretences  were  made  to  J.  Baggally 
and  others ;  but  the  objection  was  overruled  by  Russell 
Gurney,  Esq.,  Q.C.,  and,  upon  a  case  reserved,  the  con- 
viction was  held  right. 

Greaves,  in  note  a,  2  Russell,  304,  says  on  this  casc  : 
''  It  is  clear  that  the  7  Geo.  IV.,  ch.  64,  sec.  14  (sec. 
17  and  18,  ante,  of  the  Procedure  Act  of  1869)  alone 
authorizes  the  use  of  the  words  'and  others;'  for, 
except  for  that  clause,  the  persons  must  have'  been 
named.     There  the  question  really  was,  whether  that 
clause  authorized  the  use  of  it  in  this  allegation.     The 
words  are,  '  whenever  it  shall  be  necessary  to  men- 
tion,/or-  any  purpose  whatsoever,  any  partners,  &c.' '  (if 
it  be  necessary  Jor  any  purpose  to  mention,'  &c. :  sec. 
IS,  ante,  of  the  Procedure  Act  of  1869).    Now  it  is 
plain  that  the  prisoner  had  applied  to  Baggally  to 
purchase  the  goods  of  the  firm,  and  the  inference  from 
the  statement  in  the  indictment  is  that  he  had  actually 
made  a  contract  for  their  purchase,  and,  if  that  con- 
tract had  been  alleged,  it  must  have  been  alleged  as  a 
contract  with  the  firm,  and   it  was  clearly  correct  to 
allege  an  attempt  to  make  a  contract  as  made  to  the 
firm  also." 

Now,  such  a  variance,  as  mentioned  in  Hampton's 
and  Jones'  cases,  ante,  p.  94,  would  not  be  fatal,  if 
amended  :  3  Burn's  Justice,  25 ;  see  sec.  71  of  the 
Procedure  Act  of  1869,  post;  and  Meg.  vs.  PHtchard, 
L.  &  C.  35 :  Meg.  vs.  Vincent,  2  Den.  464  •  Meg  vs' 
Marks,  10  Cox,  36T. 
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It  is  not  necessary  that  a  strict  legal  partnership 
should  exist.  Where  C.  and  D.  carried  on  business  in 
partnership,  u'ld  the  widow  of  C,  upon  his  death, 
without  taking  out  administration,  acted  as  partner, 
and  the  stock  was  afterwards  divided  between  her 
and  the  surviving  partner,  but,  before  the  division, 
part  of  the  stock  was  stolen  ;  it  was  holden  that  the 
goods  were  properly  described  as  the  goods  of  D.  and 
the  widow  :  Meg.  vs.  Gaby,  R.  &  R.  178. 

And  where  a  father  and  son  carried  on  business 
as  farmers;  the  son  died  intestate,  after  which  the 
father  continued  the  business  for  the  joint  benefit  of 
himself  and  the  sons  next  of  kin ;  some  sheep  were 
stolen,  and  were  laid  to  be  the  property  of  the  father 
and  the  sons  next  of  kin,  and  all  the  Judges  held  it 
right :  E.  vs.  Scott,  R.  &  R.  13. 

In  an  indictment  for  stealing  a  Bible,  a  hymn-book, 
&c.,  &c.,  &c.,  from  a  Methodist  chapel,  the  goods  were 
laid  as  the  property  of  John  Bennett  and  others,  and  ic 
appeared  that  Bennett  was  one  of  the  Society,  and  a 
trustee  of  the  chapel :  Parke,  J.,  held  that  the  property 
was  correctly  laid  in  Bennett:  M.  vs.  Boulton,  5  C.  &  P. 
537 ;  Archbold,  43. 

In  Meg.  vs.  Pritchard,  L.  &  C.  35,  it  was  held  that 
the  property  of  a  banking  co-partnership  may  be  des- 
cribed as  the  property  of  one  of  the  partners  specially 
named  and  others,  under  the  clause  in  question ;  but 
see  now  sec.  22  of  the  Procedure  Act  of  1869,  post,  as  to 
bodies  corporate,  and  the  property  under  their  con- 
trol :  R.  vs.  Beacull,  1  Mood.  15. 
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STATEMENT  OF  OWNERSHIP,  ETC.,  IN  CERTAIN  OASES. 

Sec.  19.— In  any  indictment   for  felony  or  misde- 
meaner  committed  :  1.  In  or  upon,  or  with  respect  to 
any  church,  chapel,  or  place  of  religious  worship,— or 
2.  To  any  highway,  bridge,  court-house,  gaol,  house  of 
correction,  penitentiary,  infirmary,  asylum,  or  other 
public  buildings,-or  3.  To  any  railway,  canal,  lock, 
dam  or  other  public  work  erected  or  maintained  in 
whole  or  in  part,  at  the  expense  of  the  Dominion  of 
Canada,  or  of  any  of  the  Provinces  of  which  it  is  com- 
posed, or  of  any  Municipality,  County,  Parish  or  Town- 
ship, or  other  sub-division  thereof,— or  4.  "With  n  pect 
to  any  materials,  goods  or  chattels  belonging  to  or  pro- 
vided for,  or  at  the  expense  of  the  Dominion  or  of  any 
such  Province,  or  of  any  Municipality  or  other  sub- 
division thereof,  to  be  used  for  making,  altering  or 
repairing  any  highway  or  bridge,  or  any  court-house 
or  other  such  building,  railway,  canal,  lock,  dam  or 
other  public  work  as  aforesaid,  or  to  be  used  in  or  with 
any  such  work,  or  for  any  other  purpose  whatever,  it 
shall  not  be  necessary  to  state  any  such  property,  real 
or  personal,  to  be  the  property  of  any  person. 

Sec.  20.— In  any  indictment  for  felony  or  misde- 
meanor, committed  in  or  with  respect  to  any  house 
building,  gate,  machine,  lamp,  board,  stone,  post,  fence' 
or  any  other  thing  erected  or  provided  by  any  trustees 
or  commissioners  in  pursuance  of  any  act  in  force  in 
Canada,  or  in  any  Province  thereof,  for  making  any 
turnpike  road,  or  to  any  conveniences  or  appurten- 
ances  thereunto  respectively  belonging,  or  to  any 
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materials,  tools  or  implements  provided  for  making, 
altering  or  repairing  any  such  road,  it  shall  be  suffi- 
cient to  state  any  such  property  to  belong  to  the 
trustees  or  commissioners  of  such  road,  without  spe- 
cifying the  names  of  such  Trustees  or  Commissioners, 

Sec.  21. — In  any  indictment  for  any  felony  or  misde- 
meanor committed  on  or  with  respect  to  any  buildings, 
or  any  goods  or  chattels,  or  any  other  property,  real 
or  personal,  in  the  occupation,  or  under  the  superin- 
tendence, charge  or  management  of  any  public  officer 
or  commissioner,  or  any  county,  parish,  township  or 
municipal  officer  or  commissioner,  it  shall  be  sufficient 
to  state  any  such  property  to  belong  to  the  officer  or 
commissioner  in  whose  occupation,  or  under  whose 
superintendence,  charge  or  management  such  property 
is,  and  it  shall  not  be  necessary  to  specify  the  names 
of  any  such  officers  or  commissioners. 

Sees.  19  and  21  are  taken,  with  some  alterations, 
from  the  Imperial  Act,  7  Geo.  IV.,  ch.  64,  sees.  15  and 
16;  and  sec.  20,  from  sec.  17  of  the  same  Act. 

Under  this  last  section  it  has  been  held  that  if  a 
person  employed  by  a  trustee  of  turnpike  tolls  ta 
collect  them,  lives  in  the  toll  house  rent  free,  the  pro- 
perty in  the  house,  in  an  indictment  for  burglary,  may 
be  laid  in  the  person  so  employed  by  the  lessee,  he 
having  the  exclusive  possession,  and  the  toll  house  not 
being  parcel  of  any  premises  occupied  by  his  em- 
ployer :  E.  vs.  CamMd,  R.  &  M.,  C.  C.  R.  42. 
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The  enactment  contained  in  sec   19  ,«  ««*  ;«  *i. 

English  Statute.    Itisaoreat^r  x  "  *^® 

o  c.    JUS  agreat  improvement  in  the  law 

and  nught  perhaps  be  extended.  But  ,ec.  21  sfemaTo' 
be,  and  will,  ,„  practice,  prove  to  be  a  differen  enac^ 
ment  on  the  same  subject.  It  „.„s,  also  be  remark  d 
that  sec^I9  must  not  be  interpreted  in  too  wMel 
sense^  For  instance,  if  A  steals  from  the  persoT  of  B 

perty  of  the  article  stolen  must  be  faid  in  B  as  in 
ordmary  cases.  It  is  doubtful  if,  for  instance,  a  Lceny 

house  would  be  covered  by  the  clause:  the  word  m 
IS  not  repeated  with  the  words  %Wy,  mZILh 
"«-,  ffool,  &c.;  i„  fact,  the  clause  as  I  thrrd,: 
2  n  any  indictment  for  felony  or  misdemeaTor Tot' 
mitted  with  respect  to   any  highway,  bridge   court 
house,  &c.,"  leaving  adoubt  if  it  isnolonly  To  these 
buiMings  or  highways  that  the  enactment  is  intended 
as  destroying,  demolishing,  burning,  &c.,  ZT  t 
would  be  saforin  such  cases  to  allege  the  owTershfe 
01  the  property,  If  possible,  as  allowed  by  section  21 

„      '»•'  eh.  ,c.  84,  It  IS  enacted  that :    "  In  everv 

lit  r  chatt  f  "  "  ^"'•''""'   "'    "*'>"  ■"""able, 
matter,  chattel,  money,  or  a  valuable  securitv  sent  bJ 

post,  m  the  indictment  to  be  preferred  Zirstth! 
oender,  the  property  of  such  post-letterTg    p^  , 

•t^    M  "    "'"'""^  "^«^^-  ■="-"«>.  money   or 

valuable  security,  sent  by  post,  may  be  laid Tn  the 
Postmaster-general;   but,  except  in  [he  cases    afore 
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said,  the  property  of  any  chattel  or  thing  used  or  em- 
ployed in  the  service  of  the  post-office,  or  of  moneys 
arising  from  duties  of  postage,  shall  be  laid  in  Her 
Majesty,  if  the  same  be  the  property  of  Her  Majesty, 
or  if  the  loss  thereof  would  be  borne  by  the  Dominion 
and  not  by  any  party  in  his  private  capacii/." 

Under  the  rule  that  a  special  enactment  on  a  par- 
ticular subject  makes  the  law  over  a  different  general 
enactment,  it  is  probable  that  an  indictment  relating 
to  any  chattel  or  thing  used  in  the  service  of  the  post- 
office  would  be  defective  if  it  did  not  allege  the 
ownership  of  the  chattel  or  thing,  in  virtue  of  the 
above  clause  of  tlie  Postal  Service  Act,  and,  that  in  this 
case,  sec.  19  of  the  Procedure  Act  of  1869  would  not 
apply. 

By  sec.  72,  of  the  Larceny  Act,  32-33  Vic,  ch.  21, 
moneys  or  valuable  securities  stolen  or  embezzled  by 
persons  in  the  public  service  or  in  the  service  of  any 
municipality,  may  be  described  as  the  property  of  Her 
Majesty,  or  of  the  Municipality  as  the  case  may  be. 

By  sec.  17,  of  the  said  Larceny  Act,  in  any  indict- 
ment for  stealing,  destroying,  &c.,  wills,  it  shall  not  be 
necessary  to  allege  that  such  will  is  the  property  of 
any  person. 

STATEMENT  OF  OWNEESHIP  AS  TO  CORPORATE  BODIES. 

Sec.  22. — All  property,  real  and  personal,  whereof  any 
body  corporate  has,  by  law,  the  management,  control 
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or  custody,  shall,  for  the  purpose  of  any  indictment,  6r 
proceeding  against  any  other  person  for  any  offence 
committed  on  or  in  respect  thereof,  be  deemed  to  be 
the  property  of  such  body  corporate. 

This  clause  is  not  in  the  English  statutes.    It  is  only 
declaratory  of  the  common   law,  and  it  was  held  in 
England  without  this  clause,  that  when  goods  of  a 
corporation  are  stolen,  they  must  be  laid  to  be  the  pro- 
perty of  the  corporation  in  their  corporate  name  and 
not  in  the  names  of  the  individuals  who  comprise  it  : 
R  VB.  Patrick  <i^  Pepper,  1    Leach,  253.    So  in  Meg.  vs. 
Freeman,  2  Eussell,  301,  the  prisoner  was  indicted  for 
stealing  a  parcel,  the  property  of  the  London   and 
North  Western  Railway  Company.     The  parcel  was 
stolen  from  the  Lichfield  Station,  which  had  been  in 
the  possession  of  the  Company  for  three  or  four  years,  by 
means  of  their  iiervants;    but  no  statute  was  produced 
which  authorized  the  Company  to  purchase  the  Trent 
Valley  Line  :  an  Act  incorporating  the  Company  was, 
however,  produced.     It  was  held  that,  as  a  corporation 
is  liable  in  trover,  trespass  and  ejectment,  they  might 
have  an  actual  possession,  though  it  might  be  "vrong- 
ful,  which  would  support  the  indictment. 

In  Meg.  vs.  Frankland,  L.  &  C.  276,  it  was  held  :  1st. 
That  the  incorporation  of  a  private  company  must  be 
proved  by  legal  and  documentary  evidence.  2nd.  Thut 
partners  in  a  company  not  incorporated,  might  be 
proved  to  bo  such  by  parol  evidence.  3rd.  That 
Thomas  BoUand  and  others,  who  were  described  as 
in  the  indictment  as  the  owners  of  the  property  em- 
bezzled, being  partners  in  a  company  not  incorporated, 
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the  indictment  was  supported  by  proof  that  the  money 
was  the  property  of  the  company.  See  82-88  Vic, 
chs.  12  and  18,  as  to  incorporation  of  Joint-Stock  Com- 
panies in  the  Dominion  of  Canada. 

OMISSION  OK  CKUTAIN   AVERMENTS  NOT  FATAL. 

Sec.  28.— No  indictment  shall  be  held  insufficient  for 
want  of  the  averment  of  any  matter  unnecessary  to  be 
proved,  nor  for  the  omission  of  the  words  "  cm  appeara 
upon  the  record,"  or  "  as  appears  by  the  record,"  or  of  the 
words  "  with  force  and  arms,"  or  of  the  words  "  against 
the  peace,"  or  for  the  insertion  of  the  words  "  against 
the  form  of  the  statute,"  instead  of  the  words  "  against 
the  form  of  the  statutes,"  or  vicS  versd,  or  for 
the  omission  of  such  words,  or  for  the  want  of  an 
addition  or  for  an  imperfect  addition  of  any  person 
mentio}ied  in  the  indictment,  or  for  that  any  person 
menlioned  in  the  indictment  is  designated  by  a 
name  of  office  or  other  descriptive  appellation  in- 
stead of  his  proper  name,  or  for  omitting  to  state 
the  time  at  which  the  offence  was  committed  in  any 
case  where  time  is  not  of  the  essence  of  the  of- 
ence,  or  for  stating  the  time  imperfectly,  or  for 
stating  the  offence  to  have  been  committed  on  a  day 
subsequent  to  the  finding  of  the  indictment,  or  on  an 
impossible  day,  or  on  a  day  that  never  happened,  or 
for  want  of  a  proper  or  perfect  venue,  or  for  want  of 
a  proper  or  formal  conclusion,  or  for  want  of  or  im- 
perfection in  the  addition  of  any  defendant,  of  for  want 
of  the  statement  of  the  value  or  price  of  any  matter 
or  thing,  or  the  amount  of  damage,  injury,  or  spoil,  in 
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any  case  where  the  value  or  price,  or  the  amount  of 
damage,  injury  or  spoil,  is  not  of  the  essence  of  the 
offence. 

Tfiis  clause  is  taken  from  the  Imperial  Act,  14-15 
Vic.  ch.  100,  sec.  24.  The  words  in  italioa  are  not  in 
the  Imperial  Act. 

By  this  enactment  no  objection  can  be  taken  against 
an  indictment  in  the  following  cases: 

1.— The  want  of  the  averment  of  any  matter  unne- 
cessary to  be  proved. 

2.— The  omission  of  the  words  •'  as  appears  upon 
the  record." 

a— The  omission  of  the  words  «'  as  appears  by  the 
record." 

4.— The  omission  of  the  words  •*  with  force  and 
arms." 

5.— The  omission  of  the  words  "  against  the  peace." 

6.— The  insertion  of  the  words  "  against  the  form  of 
the  statute"  instead  of  "against  the  form  of  the  sta- 
tutes," and  vice  versa. 

7- — The  omission  of  such  words. 

8.— Want  of,  or  imperfection  in  the  addition  of  any 
person  mentioned  in  the  indictment. 

9.— That  any  person  is  designated  by  a  name  of  office, 
or  other  descriptive  appellation  instead  of  his  proper 
name. 

10.— Omitting  to  state  the  time  at  which  any  offence 
was  committed  in  any  case  where  time  is  not  of  the 
essence  of  the  offence. 

11. —Stating  the  time  imperfectly. 

12.— Stating  the  offence  to  have  been  committed  on  a 
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day  subsequent  to  the  finding  of  the  indictment,  or  on 
an  impossible  day,  or  on  a  day  that  never  happened. 

13. — Want  of  a  proper  or  perfect  venue. 

14. — Want  of  a  proper  or  formal  conclusion. 

15. — Want  of,  or  imperfection  in  the  addition  of  any 
defendant. 

1 6. — Want  of  the  statement  of  the  value  or  price  of 
any  matter  or  thing,  or  the  amount  of  damage,  injury 
or  spoil,  in  any  case  where  the  value  or  price,  or  the 
amount  of  damage,  injury  or  spoil  is  not  of  the  essence 
of  the  oflFence. 


M 
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On  the  first,  second  and  third  cases,  no  remarks  are 
called  for. 

On  the  fourth,  rendering  unnecessary  in  any  indict- 
ment the  words  "  with  force  and  arms,"  Chitty  said  on 
these  words,  before  this  clause  :  "  The  words  '  with 
force  and  arms,'  anciently  vi  et  armis,  were,  by  the 
common  law,  necessary  in  indictment  forofFences  which 
amount  to  an  actual  disturbance  of  the  peace,  or  con- 
sist, in  any  way,  of  acts  of  violence  ;  but  it  seems  to 
be  the  better  opinion  that  they  were  never  necessary 
where  the  offence  consisted  of  a  cheat  or  non-feasance, 

or  a  mere  consequential  injury But  the 

Statute  37  Hen.  VIII.,  ch.  8,  reciting  that  several  indict- 
ments had  been  deemed  void  for  want  of  these  words, 
when  in  fact  no  such  weapon  had  been  employed, 
enacted  that,  '  that  the  words  vi  et  armis,  videlicet^  cum 
hacalis,  cultellis,  arcuhus  et  sagittis,^  shall  not  of  necessity 
be  put  in  any  indictment  or  inquisition.  Upon  the  con- 
struction of  this  statute,  there  seems  to  have  been  en- 
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tertained  very  grave  doubts  whether  the  whole  of  the 
terms  were  intended  to  be  abolished  in  all  indictments, 
or  whether  the  words  following  the  videlicet  were 
alone  excluded.  Many  indictments  for  trespass,  and 
other  wrongs,  accompanied  with  violence,  have  been 
deemed  insufficient  for  want  of  the  words  ♦  with  force 
and  arms';  and,  on  the  other  hand,  the  court  has 
frequently  refused  to  quash  the  proceedings  where 
they  have  been  omitted,  and  the  last  seems  the  better 
opinion,  for  otherwise  the  terms  of  the  statute  appear 
to  be  destitute  of  meaning.  It  seems  to  be  generally 
agreed,  that,  where  there  are  any  other  words  imply- 
ing force,  as,  in  an  indictment  for  a  rescue,  the  word 
'  rescued,'  the  omission  of  vi  et  armis  is  sufficiently  sup- 
plied. But  it  is  at  all  times  safe  and  proper  to  insert 
them,  whenever  the  offence  is  attended  with  an  actual 
or  constructive  force,  or  affects  the  interest  of  the  pub- 
lic." 

The  words  "  with  force  and  arms,"  though  not  ab- 
solutely an  essential  allegation  of  the  indictment, 
would,  in  certain  cases,  not  be  easily  replaced,  as  in  in- 
dictments for  forcible  entry  or  forcible  detainer.  This 
clause  would  not  apply,  if  a  statute  created  an  offence 
in  the  following  words  :  Whosoever,  with  force  and 
arms,  destroys,  &c.,  ^c,  &c. :"  then,  the  words  m  e< 
armis  would  be  a  necessary  ingredient  of  the  offence, 
and  should  be  found  in  an  indictment  under  such  a 
clause. 

As  to  the  words  "against  the  peace,"  at  common 
law,  they  were  necessary,  where  the  offence  charged 
was  not  one   created  by  statute,   and  contra  pacem 
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Domini  Regis  were  the  words  required;   and  this  in 
the  conclusion  of  each  of  the  counts ;  contra  pacem 
alone  was  insufficient,  though  contra  coronam  et  digna- 
tem  ejus  was  not  necessary  :  2  Hale,  188.  So,  formerly, 
great  care  was  necessary  in  ascertaining  whether  the 
expression  "against    the    form   of  the   statute"    or 
•*  dgainst  the  form  of  the  statutes  "  should  be  used ;  but 
one  or  the  other  was  necessary  when  the  indictment 
charged  a  statutory  crime.      In  England,   though  a 
contrary  opinion  is  given  in  Archhold,  p.  67,  it  se°ems, 
according  to  Broom's  Commentaries,  p.  991,  that,  even 
now,  the  conclusion  of  the  indictment  must  be  contra 
formam  statuti,  where  the    offence  charged  in  it  is 
founded  upon  the  statute  law,  as  the  14,  15  Vic,  ch. 
100,  sec.  29,  does  not  dispense  with  the  conclusion ; 
but  whatever  doubts  may  arise  there  are  in  Canada 
removed  by  the  enactment,  stated  as  the  seventh,  ante, 
of  our  corresponding  clause,  as  to  the  omission  of  these' 
words. 

It  will  be  seen  that  another  enactment  in  the 
Canadian  clause,  not  to  be  found  in  the  English  Act, 
is  the  eighth,  ante,  declaring  immaterial  the  want  of 
addition  or  imperfect  addition  of  any  person  men- 
tioned in  the  indictment.  This  covers  all  persons 
who  are  named  as  owners  of  the  property,  regarding 
which  the  offence  has  been  committed,  and  appears 
to  be  the  rule  even  without  this  clause :  3  Burn's 
Justice,  23. 

But  what  is    meant    by    the   word   "addition?" 
Addition  is  the  title,  or  mystery  (art,  trade  or  occupa- 
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Hon),   and   place   of  abode   of  a  person   besides  his 
names  :  Wharton,  Law  Lexicon,  verbo  addition. 

By  the  ninth  enactment  of  the  clause  in  question,  it 
is  declared  that  no  indictment  shall  be  insufficient 
"  lor  that  any  person  mentioned  in  it  is  designated  by 
a  name  of  oflSce  or  other  descriptive  appellation  instead 
of  his  proper  name." 

This  part  of  the  clause  applies  only  to  the  names  of 
the  prosecutor  or  of  the  party  injured,  or  of  any  third 
parties  mentioned  in    the  indictment:    it  does  not 
extend  to  the  names  of  the  defendant.      Under  it,  an 
indictment  alleging  the  goods  stolen  to  be  the  pro- 
perty of  the  "Duke  of  Cambridge"  without  giving 
him  any  other    names,    would    be    held    sufficient. 
Beg.  vs.  Frost,  Dears.  474.   But  it  must  be  remembered 
that,   if  at  the  trial,  it  appear  in  evidence  that  the 
party  injured  is  misnamed,  or  that  the  owner  of  the 
goods  or  house,  &c.,  is  another  and  different  person 
from  him  named   as  such    in   the    indictment,  the 
variance,  unless  amended,  is  fatal,  and  the  defendant 
must  be  acquitted  :    2  East,  P.  C.  651,  781 ;    Archbold, 
46,    But,  now,  under  sec.  71  of  the  Procedure  Act  of 
1869,  see  jjost,  such  an  amendment,  asked  for  before 
verdict,  would  hardly  ever  be  refused. 

The  enactments  tenthly,  eleventhly,  and  twelfthly, 
contained  in  the  said  sec.  23  of  the  Procedure  Act  of 
1869,  refer  to  omitting  in  any  indictment  to  slate  the 
time  at  which  the  offence  was  committed,  in  any  case 
where  time  is  not  of  the  essence  of  the  offence,  or  to 
stating  the  time  imperfectly,  or  to  stating  the  offence 
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to  have  been  committed  on  a  day  subsequent  to  the 
iinding  of  the  indictment,  or  on  an  impossible  day,  or 
on  a  day  that  never  happened,  the  clause  enacting  in 
the  same  terms  as  the  English  Act,  that  no  objection 
to  any  indictment  on  these  grounds  will  be  available 
to  the  defendant. 


1; 


At  Common  Law,  where  the  date  was  not  a  neces- 
sary ingredient  of  the  offence,  a  variance  between  the 
indictment  and  evidence  in  the  time,  when  the  oifence 
was  committed,  was  never  considered  material,  and  in 
Sir  Henry  Vane's  case,  for  high-treason,  the  jury,  under 
instructions  of  the  Court,  found  the  prisoner  guilty, 
though  the  offence  was  proved  to  have  been  committed 
ten  years  anterior  to  the  time  Jnid  in  the  indictment : 
Kelyng's  C.  C. ;  19  Stevens  &  Uaynes  reprint.  And 
the  doctrine  that  the  time  laid  in  the  indictment  is  not 
material,  when  not  essential  to  the  offence,  was  con- 
firmed by  all  the  judges  in  Lord  Balmerino's  case 
note  in  Townley's  case,  Foster,  9. 

So,  Lord  Hale,  says  :  "  But  though  the  day  or  year 
be  mistaken  in  the  indictment  of  felony  or  treason, 
yet  if  the  offence  be  committed  in  the  same  county  at^ 
another  time,  the  offender  ought  to  be  found  guilty :  " 
2  Hale,  P.  0.  179.  But  it  was,  nevertheless,  neces- 
sary, though  only  a  formal  averment,  except  in  par- 
ticular cases,  to  state  in  the  indictment  the  time  at 
which  the  offence  charged  had  been  committed,  that 
is  to  say  the  year  and  day,  and  any  uncertainty  or 
incongruity  in  the  description  of  time  was  fatal  to 
the  indictment :  1  StarJcie,  C.  P.,  54,   60.     The  rule 
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required  a  day  to  be  specified,  but  did  not  require 
that  day  to  be  proved. 

But,  now,  by  the  above  enactment,  time  need  not 
even  be  averred,  and,  if  averred,  it  is  no  objection  that 
the  date  stated  is  an  impossible  or  an  incongruous  one. 
The  averment  is  a  surplusage,  except  when  time  is  of 
the  essence  of  the  offence,  as,  for  instance  in  an  indict- 
ment for  a  subsequent  offence. 

"  Averments  of  time  in  criminal  proceedings,"  says 
Taylor  on  Evid.,  229,  "  are  now  even  of  less  importance 
than  those  of  place ;  for,  excepting  in  the  very  few 
cases  where  time  is  of  the  essence  of  the  offence,  the 
indictment  need  not  contain  any  allegation  respecting 
it.  Indeed,  independent  of  the  new  law,  the  date 
specified  in  the  indictment  has  been  so  far  disregarded 
that,  where  a  Court  had  no  jurisdiction  to  try  a  crimi- 
nal, except  for  an  offence  committed  after  a  certain 
day,  the  judges  held  that  no  objection  could  be  taken 
to  the  indictment  in  arrest  of  judgment,  for  alleging 
that  the  act  was  done  before  that  day,  the  jury  having 
expressly  fou'  d  that  this  was  not  correct :  R.  vs.  Tre- 
hame,  1  Mood.  298,  (i    1831)  " 

It  is  said  in  Archbold,  page  50 :  "  There  are,  how- 
ever, some  exceptions  to  this  rule  :—l.  The  dates  of 
bills  of  exchange,  and  other  instruments  must  be  truly 
stated  when  necessarily  set  out. — 2.  Deeds  must  be 
pleaded  either  according  to  the  date  they  bear,  or  to  the 
day  on  which  they  were  deUvered.— 3.  If  any  time 
stated  in  the  indictment,  is  to  be  proved  by  matter  of 
record,  it  must  be  truly  stated. — 4.  If  the  precise  date 
of  a  fact  be  a  necessary  ingredient  in  the  offence,  it 
must  be  truly  stated." 
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See  post,  sec.  70,  as  to  amendment  of  variances  be- 
tween the  proof  and  the  indictment,  in  documents  in 
writing. 

The  ivant  of  a  proper  or  perfect  venue  is  the  omission 
thirteenthly  provided  for  by  the  above  clause,  as  not 
affecting  the  ^a]idity  of  the  indictment. 

It  seems  that  an  entire  omission  of  ve^  .  lot  pro- 

vided for  by  this  clause,  and  that  such   ..     oraissior. 
might  still  be  taken  advantage  of;  but  no  venue  need 
now  be  stated  in  the  body  of  the  indictment,  except 
where  local  description  is  required,  but  the  name  of 
the  district,  county,  or  place  in  the   margin  shall  be 
taken  to  be  the  venue :     sec.  15  of  the  Procedure  Act 
of  1869,  ante.     But  an  entire  omission  of  venue  in  the 
cases  where  it  is  yet  necessary,  though  it  may  be  taken 
advantage  of  under  sec.  32  of  the  Procedure  Act  of 
1869,  by  way  of  demurrer  or  motion  to  quash  the  in- 
dictment, would  probably  be  rectified  by  amendment 
under  that  section :  and,  if  not  taken  advantage  of  by 
demurrer  or  motion  to  quash,  the  omission  could  not 
be  taken  advantage  of  by  motion  in  arrest  of  judg- 
ment :   see  3  Bum's  Justice,  22, 

The  abovp  clause  declares,  as  its  fourteei  .h  enact- 
ment, that  no  indictment  shall  bo  held  insufficient /or 
want  cf  a  proper  or  formal  conclusion. 

These  words  were  introduced  to  render  any  con- 
clusion, perfectly  unnecessary  and  immaterial :  2  Rus- 
sell, 326,  note  W.  by  Greaves. 

So  that  the  words  "  to  the  great  damage  of  the  said 

'"  "to  the  evil  example  of  all  others,"  "  to  the 

great  displeasure  of  Almighty  God,"  &c.,  &c.,  &c.,  pro- 
bably never  necessary,  are  now  not  to  be  used.    And 
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an  indictment  for  a  public  nuisance  need  not  now  con- 
clude, "  ad  commune  noeumentum."  By  all  the  Judges  : 
Reg.  vs.  Holmes,  Dears.  207. 

And  before  these  statutes,  it  was  held  that  the  con- 
clusion "  against  the  form  of  the  Statute  "  in  an  mdict- 
ment  for  a  common  law  offence,  instead  of  "  against 
the  peace,"  did  not  invalidate  the  indictment,  the  con- 
elusion  may  then  be  treated  as  a  surplusage:  Rex. 
vs.  Mathews,  2  Leach,  685. 

Of  course,  in  such  a  case  this  ruling  would  now  be 
followed  with  no  doubts  whatever,  under  the  above 
clause. 

The  want  of  or  imperfection  in  the  addition  of  any  de- 
fendant, is  the  next  defect  declared  immaterial  by  the 
above  clause,  or  rather  declared  to  be  no  defect  at 
all. 

See,  ante,  what  has  been  said  under  the  enactment 
in  this  same  clause,  concerning  the  want  of  addition 
or  imperfect  addition  of  any  person  mentioned  in  the 
indictment. 

See.  SI,  post,  enacts,  inter  a/m, that  no  indictment  shall 
be  abated  by  reason  of  any  want  of  addition  of  any 
party  offering  such  plea. 

Before  these  enactments,  the  1  Hen.  V.,  c.  5,  required, 
in  indictments,  to  be  given  to  defendants  the  additions 
of  "  their  estate,  or  degree,  or  mystery,"  and  also  the 
"towns,  or  hamlets,  or  places,  and  counties  of  which 
they  were  or  be,  or  in  which  they  be  or  were  conver- 
sant." 

Lastly,  this  clause  enacts  that  no  indictment  shall 
be  held  insufficient  for  want  of  the  statement  of  the 
value  or  price  of  any  matter  or  thing,  or  the  amount 
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of  damage,  injury  or  spoil  in  any  case  where  the  value 
or  price,  or  the  amount  of  damage,  injury  or  spoil,  is 
not  of  the  essence  of  the  offence. 

The  rule  is,  that  if  a  statute  makes,  for  instance,  the 
stealing  of  a  particular  thing  a  felony,  without  refe- 
rence to  its  value,  then  the  value  need  not  be  alleged 
in  the  indictment.  But  wherever  the  value  is  an  ele- 
ment to  be  considered  by  the  Court  in  determining 
the  punishment,  it  must  be  alleged  in  the  indictment 
and  duly  proved  on  the  trial :  Bishop,  1  Or.  Proc.  541. 
So  suppose  an  indictment  charges  the  defendant  with 
the  larceny  of  a  diamond  ring,  without  alleging  the 
value  of  the  ring,  the  defendant  cannot  be  sentenced 
to  more  than  three  years  in  the  penitentiary,  under 
sec.  4  of  the  Larceny  Act,  though,  at  the  trial,  the  ring 
were  proved  to  be  worth  one  thousand  pounds  ;  and 
the  Court  cannot  sentence  him  to  a  greater  punish- 
ment, as  allowed  by  sec.  110  of  the  said  Larceny  Act, 
in  cases  where  the  property  stolen  is  of  a  value  of  over 
two  hundred  dollars,  because  this  value  was  not  alleged 
in  the  indictment. 

The  value  is  of  the  essence  of  the  offence,  where,  by 
the  statute,  it  is  said,  for  instance  :  "  Whosoever  steals 
in  any  dwelling-house  any  chattel,  &;c.,  to  the  value  in 
the  whole  of  twenty-iwe  dollars  or  more : "  sec.  61  of 
the  Larceny  Act.  To  bring  an  indictment  under  this 
section,  the  value  of  twenty-five  dollars  or  more  must 
necessarily  be  alleged  in  the  indictment  and  proved. 
But  suppose  it  is  alleged  to  be  of  fifty  dollars,  and 
proved  to  be  only  of  thirty,  this  will  be  sufficient,  be- 
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cause  the  value  proved  constitutes  the  offence  created 
by  statute. 

If  there  are  more  than  one  article  mentioned  in  the 
indictment,  it  is  better  to  state  and  prove  the  value  of 
each,  so  as  to  form,  in  the  whole,  the  amount  necessary 
to  bnng  the  case  under  the  statute  :  Beg.  vs.  Forsyth, 
R.  &  R.  274 ;  1  Taylor,  Evid.  par.  230.    However   in 
Reg.  vs.  Thoman,  12  Cox  54,  it  has  been  held  by  the 
Court  of  Criminal  Appeal  that  in  an  indictment,  under 
24-5  Vic,  ch.  97,  sec.  51,  Imp.,  (32-33  Vic,  ch.  22,  sec. 
59  of  Canadian  Acts),  for  maliciously  damaging  per- 
sonal property,  the  damage  exceeding  five  pounds  it 
is  not  necessary  to  allege  the  value  of  each  article  in- 
jured.  or  the  value  of  the  damage  done  to  each  article 
but  only  that  the  amount  of  damage  done  to  the' 
several  articles  exceeded  five  pounds  in  the  a^ffre- 
gate.  °° 
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DESCRIPTION  OF  INSTRUMENTS  GENERALLY,  AND  OF 
MONEY  AND  BANK-NOTES. 

Sec.  24.- Whenever  it  is  necessary  to  make  an  aver- 
ment in  an  indictment,  as  to  any  instrument,  whether 
the  same  consists  wholly  or  in  part  of  writing,  print  or 
figures,  it  shall  be  sufficient  to  describe  such  instru- 
ment by  any  name  or  designation  by  which  the  same 
may  be  usually  known,  or  by  the  purport  thereof 
without  setting  out  any  copy  or  fac-dmile  of  the 
whole  or  of  any  part  thereof. 

Sec.  25 .-Whenever  in  any  indictment  itis  necessary 
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to  make  an  averment  as  to  any  money,  or  to  any  note 
of  any  bank,  or  Dominion  or  Provincial  note,  it  shall 
be  sufficient  to  describe  such  money  or  note  simply 
as  money,  without  any  allegation  (so  far  as  regards 
the  description  of  the  property)  specifying  any  par- 
ticular coin  or  note,  and  such  averment  shall  be  sus- 
tained by  proof  of  any  amount  of  coin  or  of  any  such 
note,  although  the  particular  species  of  coin  of  which 
such  amount  was  composed,  or  the  particular  nature 
of  the  note  be  not  proved. 


The  24th  sec.  is  taken  from  ,the  14-15  Vic,  ch. 
100,  sec.  7,  of  the  Imperial  Statutes  upon  which 
Oreavea  remarks :  "  This  section  renders  it  sufficient 
to  describe  any  instrument  to  which  it  applies  by  any 
name  or  designation  by  which  it  is  usually  known,  or 
by  its  purport.  It  is  to  be  observed  also  that  this 
section  applies  not  merely  to  instruments  in  respect 
of  which  any  offence  is  alleged  to  have  been  com- 
mitted, but  to  every  instrument  as  to  which  any  aver- 
ment may  be  made  in  any  indictment :"  Lord  Camp- 
bell's Acts,  by  Greaves,  12. 

The  ?5th  sec.  is  taken  from  the  14-45  Vic,  ch.  100, 
sec.  18,  of  the  Imperial  Statutes,  upon  which  Oreavea 
says :  "  This  section  was  framed  upon  the  7-8  G-eo.  IV., 
ch.  29,  sec.  48,  and  was  intended  to  meet  the  case 
of  Reg.  V.  Bond,  1  Den.  517.  It  originally  applied  to 
money  and  valuable  securities,  the  same  as  the  section 
from  which  it  was  taken  ;  but  it  was  thought  better 
that  it  should  only  extend  to  coin  and  the  notes  of  the 
Bank  ot  England  and  other  banks.   In  these  cases  it  is 
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sufficient  in  any  indictment  whatever,  where  it  is 
necessary  to  make  any  averment  as  to  any  coin  or  bank 
note,  to  describe  such  coin  or  note  simply  as  money, 
without  specifying  any  particular  coin  or  note ;  and 
such  an  allegation  will  be  supported  by  proof  of  any 
amount,  although  the  species  of  coin  or  the  nature  of 
the  note  be  not  proved." 

As  to  sec.  24  it  is  only  necessary  to  remark  that  at 
common  law,  written   instruments,    wherever   they 
formed  a  part  of  the  gist  of  the  offence  charged  must 
have  been  set  out  verbatim:  Archhold,  55.    But  even 
before  this  statute,  it  was  held  that  if  the  defendant  is 
charged  with  fraudulently  offering  a  spurious  bank- 
note,  and  obtaining  goods  by  the  false  pretence  that 
it  is  a  good  bank-note,  it  is  not  necessary  to  set  out 
the  bank-note,  because  it  is  not  in  this  case  material 
for  the  Court  to  see  that  the  instrument  falls  within  a 
particular  description  :    Reg.  v.  Couhoii,  1  Den.  592. 

As  to  sec.  25,  it  is  said  in  Archbold,  69,  that,  before 
this  enactment,  money  was  described  in  an  indict- 
ment  as  so  many  "  pieces  of  the  current  gold,"  or 

"silver,"  or  "copper  coin  of  the  realm,  called L-,» 

and  the  particular  species  of  coin  must  have  been 
specified ;  so,  though  lord  Hale,  1  P.  C.  534,  and 
Starkie,  1  Or.  PI.  187,  seem  to  be  of  a  contrary  opinion, 
an  indictment  charging  the  stealing  of  ten  pounds  in 
moneys  numbered  was  held  bad ;  M.  vs.  Fr^,  R.  &  R^ 
482.  And  in  Bond's  case,  cited,  supra,  by  Greaves,  it  was 
held  that  an  indictment  charging  a  stealing  of  seventy 
pieces  of  thecurrent  coin  of  the  realm  called  sovereigns, 
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of  the  value  of  seventy  pounds,  140  pieces,  &c.,  called 
half-sovereigns,  &c.,  600  pieces,  &c.,  called  crowns,  &oc., 
is  not  supported  by  proof  of  a  stealing  of  a  sum  of 
money  consisting  of  some  or  other  of  the  coins  men- 
tioned in  the  indictment,  without  proof  of  someone  or 
more  of  the  specific  coins  there  charged  '  )  have  been 
stolen.  Of  course  these  decisions  could  liot  now  be 
followed. 

The  English  Act  has,  in  the  corresponding  clause, 
an  additional  enactment  as  to  the  embezzling  or 
obtaining  by  false  pretences  any  piece  of  coin  or  any 
bank-note ;  but  2  Russell,  626,  Greaves,  note  t,  is  of 
opinion  that  the  necessity  of  this  part  of  this  clause  is 
partly  got  rid  of  by  sec.  89  of  the  English  Larceny  Act, 
(sec.  94  of  the  Canadian  Larceny  Act.) 

INDICTMENTS  FOR  SUBSEQUENT  OFFENCES,  AVERMENTS 
PROCEDURE  IN,  ETC. 

Sec.  26. — In  any  indictment  for  any  indictable  of- 
fence committed  after  a  previous  conviction  or  con- 
victions for  any  felony,  misdemeanour,  or  offence  or 
offences  punishable  upon  summary  conviction,  and  for 
which  a  greater  punishment  may  be  inflicted  on  that 
account,  it  shall  be  sufl&cient,  after  charging  the  sub- 
sequent offence,  to  state  that  the  offender  was  at  a 
certain  time  and  place,  or  at  certain  times  and  places, 
convicted  of  felony  or  of  an  indictable  misdemeanour, 
or  of  an  offence  or  offences  punishable  upon  summary 
conviction  (as  the  case  may  be),  and  to  state  the  sub- 
stance and  effect  only,  omitting  the  formal  'part,  of  the  in- 
dictment and  conviction,  or  of  the  summary  conviction  {at 
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the  case  may  be)  for  the  previoiia  o fence,  without  other- 
wise describinji?  the  previous  offence  or  offences,  and 
a  certificate  containinpf  the  substance  and  effect  only 
(omitting  the  formal  part)  of  the  indictment  and  con- 
viction for  the  previous  felony  or  misdemeanor,  or  a 
copy  of  any  such  summary  conviction,  purporting  to 
be  signed  by  the  Clerk  of  the  Court,  or  other  ufficer 
having  the  custody  of  the  records  of  the  Court  where 
the  off'endor  was  first  convicted,  or  to  which  such 
summary  conviction  has  been   returned,  or  by  the 
deputy  of  such  clerk  or  officer,  shall  upon  proof  of 
the  identity  of  the  person  of  the  offender,  be  sufficient 
evidence  of  such  conviction,  without  proof  of  the  signa- 
ture or  official  character  of  the  person  appearing  to 
have  signed  the  same  ;  and  the  proceedings  upon  any 
indictment  for  committing  any  offence  after  a  previous 
conviction  or  convictions  shall  be  as  follows  (that  is  to 
say),— the    offender    shall,  in   the  first   instance,  be 
arraigned  upon  so  much  only  of  the  indictment  as 
charges  the  subsequent  offence,  and  if  he  pleads  not 
guilty,  or  if  the  Court  orders  a  plea  of  not  guilty  to  be 
entered  on  his  behalf,  the  jury  shall  be  charged,  in  the 
first  [instance  to  inquire  concerning  such  subsequent 
offence  only,  and  if  they  find  him  guilty,  or  if  on  ar- 
raignment he  pleads  guilty,  he  shall  then,  and  not 
before,  be  asked  whether  he  was  so  previously  con- 
victed as  alleged  in  the  indictment,  and  if  he  answers 
that  he  was  so  previously  convicted,  the  Court  may 
proceed  to  sentence  him  accordingly,  but  if  he  denies 
that  he  was  so  previously  convicted,  or  stands  mute  of 
malice,  or  will  not  answer  directly  to  such  question, 
the  jury  shall  then  be  charged  to  inquire  concerning 
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such  previous  conviction  or  convictions,  and  in  such 
case  it  bliall  not  be  necessary  to  swear  the  jury  again 
but  the  oath  already  taken  by  them  shall  for  all  pur- 
poses be  deemed  to  extend  to  such  last  mentioned 
inquiry  :  Provided  that  if  upon  the  trial  of  any  person 
for  any  such  subsequent  offence,  such  person  gives 
evidence  of  his  good  character,  it  shall  be  lawful  for 
the  prosecutor,  in  answer  thereto,  to  give  evidence  of 
the  conviction  of  such  person  for  the  previous  offence 
or  offences,  before  such  verdict  of  guilty  is  returned, 
and  the  jury  shall  inquire  concerning  such  previous 
conviction  or  convictions  at  the  same  time  that  they 
inquire  concerning  such  subsequent  offence. 

This  clause  is  taken  from  section  116  of  the  English 
Larceny  Act,  24-26  Vic,  ch.  96,  and  section  37  of  the 
English  Coin  Act,  24-25  Vic,  ch.  99.  The  words  in 
italics  are  not  in  section  116  of  the  Enghsh  Larceny 
Act ;  but  are  in  section  37  of  the  Coin  Act.  They 
clearly  take  away  the  necessity,  before  existing,  of  set- 
ting out  at  length  the  previous  indictment,  &;c.,  and  of 
giving  in  evidence  a  copy  of  that  indictment,  &c :  see 
Greaves'  Cr.  Acts,  344. 

Oreaves  remarks  on  section  116  of  the  English  Lar- 
ceny Act  apply  to  section  26  of  our  Procedure  Act  of 
1869,  with,  of  course,  the  exception  of  the  passage 
discussing  whether  this  clause  of  the  English  Act  ap- 
plies only  to  the  Larceny  Act,  or  to  any  indictment 
for  any  offence.  Of  course,  with  us,  sec.  26  of  the 
Procedure  Act,  applies  without  doubt,  to  all  indict- 
ments for  any  subsequent  offence  whatever. 
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Greaves  says  :  *'  The  words  '  after  charging  a  subse- 
quent offence '  were  inserted  in  order  to  render  it  ab- 
solutely necessary  always  to  charge  the  subsequent 
offence  or  offences  first  in  the  indictment,  and  after 
so  doing  to  allege  the  previous  conviction  or  convic- 
tions. This  was  the  invariable  practice  on  the  Oxford 
Circuit,  and  the  Select  Committee  of  the  Commons 
were  clear  that  it  ought  to  be  universally  followed,  so 
that  the  previous  conviction  should  not  be  mentioned, 
even  by  accident,  before  a  verdict  of  guilty  of  the 
subsequent  offence  had  been  delivered." 

"Mr. Davis  Cr.  L.  113,  however,  says,  '  It  seems  to 
be  immaterial  whether  the  prior  conviction  be  alleged 
before  or  after  the  substantive  charge,'  for  which  he 
cites  Eeg.  vs.  Hilton,  Bell,  C.  C.  20.  Now,  that  case 
was  decided  on  the  7  &  8  Q-eo.  IV.,  ch.  28,  sec.  11, 
which  had  not  in  it  the  words,  '  after  charging  the 
subsequent  offence,'  and  is  therefore,  no  authority 
on  the  present  clause  in  which  those  words  are 
inserted  to  render  the  course  held  sufficient  in  Beg. 
vs.  Hilton  unlawful.  Whenever  a  statute  increases 
the  punishment  of  an  offender  on  a  subsequent  con- 
viction, and  gives  no  mode  of  stating  the  former  con- 
viction, the  former  indictment,  &c.,  must  be  set  out 
at  length,  as  was  the  case  in  Mint  prosecutions  before 
the  present  Coin  Act;  but  where  a  statute  gives  a 
new  form  of  stating  the  former  conviction,  that  form 
must  be  strictly  pursued;  for  no  rule  is  more  tho- 
roughly settled  than  that  in  the  execution  of  any 
power  created  by  any  Act  of  Parliament,  any  circum- 
stance required  by  the  Act,  however  un-essential  and 
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unimportant  otherwise,  must  be  observed,  and  can 
only  be  satisfied  by  a  strictly  literal  and  precise  per- 
formance :  Rex  vs.  Austrey,  6  M.  &  S.  319 ;  and  to 
suppose  that  this  clause,  which  makes  it  sufficient  to 
allege  the  former  conviction  'after  charging  the 
subsequent  olfence'  can  be  satisfied  by  alleging  it 
before  charging  the  subsequent  offence,  is  manifestly 
erroneous. 

"  Mr.  Davis  Cr.  L.  24,  speaking  of  the  similar  clause 
in  the  Coin  Act,  says :  '  There  is  a  difiiculty  under 
this  section  in  charging  the  subsequent  offence  as  a 
felony  without  previously  showing  that  which  makes 
it  a  felony— namely,  the  previous  conviction  for  mis- 
demeanor. Moreover,  arraigning  the  prisoner  for  the 
subsequent  offence  as  for  a  felony,  is  equivalent  to 
saying  that  the  prisoner  has  been  before  convicted. 
The  Legislature,  perhaps,  relies  upon  the  ignorance  of 
the  jury  as  to  this  distinction.' 

"  It  should  seem  that  this  difficulty  may  easily  be 
surmounted.  In  the  beginning  of  the  indictment  the 
subsequent  offence  may  be  alleged  in  exactly  the 
same  terms  as  if  it  were  a  first  offence,  omitting  the 
word  '  feloniously  ; '  then  the  previous  conviction  may 
be  stated  in  the  ordinary  way ;  and  then  the  indict- 
ment may  conclude, '  and  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say  that  the  defendant  on,  &c., 
in  manner  and  form  Aforesaid,  feloniously  did'  (stating 
the  subsequent  offence  again).  There  not  only  ap- 
pears to  be  no  objeefion  to  such  an  indictment,  but  it 
would  rather  seem  to  be  the  more  accurate  form  of 
pleading ;  for  the  clauses,  which  make  a  subsequent 
offence  after  a  conviction  of  a  misdemeanor,  or  of  an 
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offence  punishable  on  summary  conviction,  a  felony, 
are  in  this  form, '  whosoever,  having  been  convicted  of 
any  such  misdemeanor,  shall  afterwards  commit  any  of 
the  misdemeanors  aforesaid,  shall  be  guilty  of  felony  :' 
Coin  Act,  sec.  12  (sec.  12  of  Canadian  Coin  Act)  or, 
'whosoever  having  been  '^orvicted  of  any  such  ofeTice 
(stealing  fruit)  shall  afterwards  commit  any  of  the 
offeTices  in  this  section  mentioned,  shall  be  guilty  of 
felony : '  sec.  36  of  this  Act,  (sec.  26  of  Canadian  Larceny 
Act.)    An  indictment,  therefore,  in  the  form  suggested 
would  be  strictly  in  accordance  with  these  clauses ; 
and  in  principle  it  is  supported  by  the  forms  of  indict-' 
ment  for  perjury,  and  for  murder  where  several  are 
charged  as  principals  in  the  first  and  second  degree, 
and  Rex  vs.  Cnghton,  R.  &  R.  62,  appears  fully  to  war- 
rant such  an  indictment;  for  there  the  indictment 
alleged  that  the  prisoner  received  a  sum  of  money  on 
account  of  his  masters,  and  'did  fraudulently ' em- 
bezzle '  part  of  it, '  and  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say'  that  the  prisoner  on,  &c., 
'  in  manner  and  form  aforesaid  the  said  sum'  from  his 
said  masters  'feloniously  did  steal,'  &c.     It  was  ob- 
jected that  the  indictment  did  not  charge  that  the 
prisoner  'feloniously  embezzled;'    it  wes  answered 
that  this  was  unnecessary  ;  as  the  indictment  in  charg- 
ing the  embezzlement  pursuedthe  words  of  the  statute, 
and  that  it  was  sufficient  in  having  drawn  the  conclu- 
sion that  so  the  prisoner  feloniously  stole  the  money  ; 
and,  on  a  case  reserved,  the  conviction  was  held  right.' 
It  is  obvious  that  the  clauses  in  these  Acts  are  precisely 
similar  to  the  clause  on  which  that  case  was  decided. 
"  It  must  not  be  supposed  that  in  what  I  have  said 
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I  mean  to  raise  a  doubt  as  to  the  validity  of  an  indict- 
ment which  follows  the  ordinary  form ;  all  I  suggest 
is,  that  an  indictment  in  the  form  I  have  pointed  out 
would  be  good. 

"  Mr.  Saunders,  Cr.  L.  94,  complains  that  this  clause 
does  not  provide  against  the  clerk  of  assize  or  the 
clerk  of  the  peace  announcing  *  a  true  bill  for  felony 
after  a  previous  conviction.'  This  practice  was 
clearly  irregular  even  before  this  Act  passed,  and  the 
reason  why  no  provision  was  made  against  it  was  that 
no  one  on  the  Select  Committee  of  the  Commons  had 
ever  heard  of  such  a  practice.  After  the  trouble  the 
legislature  has  taken  to  prevent  the  previous  convic- 
tion being  mentioned  till  after  the  prisoner  has  been 
convicted  of  the  subsequent  offence,  it  is  to  be  hoped 
that  any  court  where  such  a  practice  may  have  pre- 
vailed will  forbid  it  in  future. 

"The  proceedings  on  the  arraignment  and  trial  are 
now  to  be  as  follows  : 

"  The  defendant  is  first  to  be  arraigned  on  that  part 
only  of  the  indictment  which  charges  the  subsequent 
offence  ;  that  is  to  say,  he  is  to  be  asked  whether  he 
be  guilty  or  not  guilty  of  that  offence.  If  he  plead 
not  guilty,  or  if  the  Court  order  a  plea  of  not  guilty  t 
be  entered  for  him  under  the  7-8  Geo.  IV.,  ch.  28,  sec. 
2,  or  9  G-eo.  IV.,  ch.  54,  sec.  8  (section  34  Procedure 
Act  of  1869),  where  he  stands  mute  or  will  not  answer 
directly  to  the  charge,  then  the  jury  are  to  be  charged 
in  the  first  instance  to  try  the  subsequent  offence 
only.  If  they  acquit  of  that  offence,  the  case  is  at 
an  end ;  but  if  they  find  him  guilty  of  the  subsequent 
offence,  or  if  he  plead  guilty  to  it  on  arraignment,  then 
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the  defendant  is  to  be  asked  whether  he  has  been  pre- 
viously convicted  as  alleged,  and  if  he  admit  that  he 
has,  he  may  be  sentenced  accordingly  ;  but  if  he  deny 
it,  or  stand  mute  of  malice,  or  will  not  answer  directly 
to  such  question,  then  the  jury  are  to  be  charged  to 
try  whether  he  has  been  so  previously  convicted,  and 
this  may  be  done  without  swearing  them  again,  and 
then  the  previous  conviction  is  to  be  proved  in  the 
same  manner  as  before  this  Act  passed. 

"  The  proviso  as  to  giving  evidence  of  the  previous 
conviction,  if  the  prisoner  give  evidence  of  his  good 
character  remains  unaltered. 

"  Mr.  Davis  in  several  places  asserts  that  this  clause 
applies  to  the  proceedings  on  the  trial  of  every  subse- 
quent offence  under  other  Acts,  because  the  words  in 
the  middle  of  the  clause  are  '  the  proceedings  on  any 
indictment,'  &c.  This  sentence,  however  general  its 
terms  may  be,  is  found  in  the  middle  of  a  clause 
which  is  limited  in  the  beginning  to  subsequent 
olfences  against  this  Act,  and  this  Act  relates  only  to 
'  larceny  |,and  other  similar  offences,'  and  there  is  a 
precisely  similar  clause  in  the  Coin  Act  sec.  37, 
which  would  be  surplusage,  if  this  clause  extended  to 
every  subsequent  offence.  In  addition  to  which  the 
clause  in  the  6-7  Will.  IV.,  ch.  Ill,  which  relates  to 
the  like  procedure  in  other  cases  under  other  Acts,  is 
not  repealed.  This  being  the  state  of  things  the  more 
reasonable  construction  would  be,  that  these  clauses 
in  the  Larceny  and  Coin  Acts  are  confined  to  subse- 
quent offences  against  those  Acts.  There  can  be  no 
doubt  that  that  was  the  intention  of  the  Select  Com- 
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mittee  of  the  Commons,  and  that   the  little  word 
'  such '  was  accidently  omitted. 

"  In  a  case  tried  at  Gloucester  since  this  Act  came 
into  operation,  the  proof  of  the  identity  of  the  prisoner 
failed,  and  "Willes,  J,  directed  the  jury  to  be  dis- 
charged  as  to  the  previous  conviction,  entertaining  a 
doubt  whether,  if  the  jury  gave  a  verdict,  it  might  not 
be  pleaded  to  a  future  indictment  which  alleged  that 
previous  conviction,  and  therefore  it  may  be  well  to 
say  a  few  words  on  this  point.     There  is  no  authority 
bearing  directly  on  the  question,  and  the  pleas  of 
autrefois  acquit  and  convict  afford  no  support  to  such 
a  plea ;  for  the  former  rests  on  the  ground  that  no 
one  ought  to  be  put  in  peril  a  second  time  for  the 
same  offence,  and  the  latter  on  the  ground  that  no  one 
ought  to  be  punished  twice  for  the  same  offence ;  now 
the  clauses  giving  a  higher  punishment  for  having 
been  previously  convicted,  clearly    take    away  the 
grounds  on  which  both  these  pleas  rest;  and  all  that 
a  finding  in  favour  of  a  prisoner  on  the  allegation  of  a 
previous  conviction  necessarily  amounts  to  is  that  the 
jury  are  not  satisfied  that  he  was  previously  con- 
victed.    It  by  no  means  amounts  to  a  determination 
that  he  had  not  been  previously  convicted.     It  may, 
therefore,  well   be  doubted  whether  any  such  plea 
would  be  good;  but,  supposing  that  this  difficulty 
were  surmounted,  another  obstacle  presents  itself   In 
order  to  plead  such  a  plea,  the  prisoner  must  set  out 
the  indictment  in  the  case   where  his  identity  was 
not  proved  and  his  conviction  for  the  felony  charged 
in  it,  and  aver  that  he  was  the  same  person  that  was 
so  convicted  ;   for  until  he  had  been  so  convicted  the 
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jury  could  have  no  jurisdiction  to  inquire  as  to  his  pre- 
vious  conviction,  and  then  it  would  appear,  bv  his 
own  showing,  that  he  had  been  convicted  of  felony 
before  the  commission  of  the  offence  charged  in  the 
mdictment  to  which  that  plea  was  pleaded,  and  thus 
the  question  would  arise  whether  the  court  might  not 
sentence  him  accordingly.      The  clauses  which  apply 
to  subsequent  offences  merely  state  that  if  a  person  be 
convicted  of  any  such  offence  after  a  previous  con  vie- 
tion  he  shall  be  more  severely  punished,  but  never 
say  m  what  manner  the  former  conviction  must  be 
shown.    In  some  instances  no  form  of  indictment  or 
proof  IS  given;  in  others  it  is  stated  what  form  of  in- 
dictment  and  what  evidence  shall  he  sufficient    But  it 
IS  plain  that  such  provisions  are  merely  for  the  pur 
pose  of  facilitating  the  statement- in  the  indictment 
and  the  evidence  in  support  of  it.  and  they  leave  the 
question  as  to  the  sufficiency  of  any  other  statement 
or  proof  wholly  unaffected;  and,  therefore,  where  a 
defendant  has  by  his  plea  alleged  that  he  has  been 
previously  convicted,  it  seems  open  to  contend  that 
judgment  might  well  be    given  for    a  subsequent 
offence  on  such  a  record;  for  the  judgment  ought  to 
be  according  to  the  merits  as  appearing  on  the  whole 
record. 

"  But  even  if  this  were  not  held  to  be  so,  such  a  plea 
would  disclose  the  previous  conviction,  and  the  Court 
would,  no  doubt,  consider  it  as  far  as  it  could  in 
awarding  the  punishment  for  the  subsequent  offence  • 
even  if  the  Court  could  not  award  any  greater  punish-' 
ment  than  that  vrhich  was  assigned  to  the  subsequent 
offence  alone.     It  may.  therefore,  well  be  doubted 
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whether  any  counsel  would  think  it  prudent  to  plead 
such  a  plea. 

••  It  is  obvious,  also,  that  in  any  case  the  prosecutor 
may  allege  the  previous  conviction  for  felony  in  the 
case  where^the  proof  of  the  previous  conviction  failed, 
and  then  the  prisoner  can  have  no  answer  to  it." 

In^  Archhold,  page  868,  are  found  the  following 
remarks  and  form  of  conviction  under  sec.  83  of  the 
English  Larceny  Act,  (sec.  22  of  the  Canadian  Larceny 
Act.)  As  observed  before,  section  26  of  our  Procedure 
Act  of  1869,  is  the  reproduction  of  section  116  of  the 
English  Larceny  Act,  under  which,  the  said  form  of 
indictment  and  remarks,  in  Archbold,  are  given,  so 
that  they  may  be  usefully  inserted  here,  as  entirely 
applicable  to  our  own  law  on  the  subject,  and  to  be 
followed  with  safety  : — 
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"  INDICTMENT. 

,  to  wit :     The  jurors  for  our  Lady  the  Queen, 
upon  their  oath  present,  that  J.  S.,  on  the      day  of 
A.D.  1866,  one  oak  sapling,  of  the  value  of  two  shil- 
lings, the  property  of  J.  N.,  then  growing  in  certain 
land  situate  in  the  parish  of  ,  in  the  County 

of  ,  unlawfully  did  steal,  take  and  carry  away, 

thereby  then  doing  injury  to  the  said  J.  N.,to  an  amount 
exceeding  the  sum  of  one  shilling,  to  wit,  to  the 
amount  of  two  shillings,  against  the  form  of  the 
statute  in  such  case  made  and  provided :  and  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that 
heretofore  and  before  the  committing  of  the  offence 
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hereinbefore  mentioned,  to  wit,  on  the       day  of 
A.D.  1866,  at  ,  in  the  County  of  ,  the  said 

J.  S.  was  duly  convicted  before  J.  P.,  one  of  her  said 
Majesty's  justices  of  the  peace  for  the  said  county 
of  ,  for  that  he  the  said  J.  S.,  on  [etc.,  08  in  the 

Jirat  conviction  to  the  word%],  against  the  form  of  the 
statute  in  such  case  made  and  provided;  and  the 
said  J.  S.  was  thereupon  then  and  there  adjudged  for 
his  said  offence,  to  forfeit  and  pay  the  sum  of  five 
pounds,  over  and  above  the  value  of  the  said  tree  so 
stolen  as  aforesaid,  and  the  further  sum  of  two  shil- 
lings, being  the  value  of  the  said  tree,  and  also  to  pay 
the  sum  of  shiUings  for  costs ;  and,  in  default  of 
immediate  payment  of  the  said  sums,  to  be  imprisoned 
in  the  ,  and  there  kept  to  hard  labour  for  the 

space  of  calendar  months,  unless  the  said 

sums  should  be  sooner  paid  j  and  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  say,  that 
heretofore  and  before  the  committing  of  the  ofi"ence 
first  hereinbefore  mentioned,  to  wit,  on  the        day  of 

A.D.  1866,  at  ,  in  the  county  of 

the  said  J.  S.,  was  duly  convicted  before  L.  S.,  one  oi 
Her  Majesty's  Justices  of  the  Peace  for  the  said  county 
of  ,  for  that  he  {etc.,  setting  out  the  second  convic- 

tion in  the  same  manner  as  the  first  and  proceed  thua] : 
and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  say  that  the  said  J.  S.,  on  the  day  and  year  first  afore- 
said, the  said  oak  sapling,  of  the  v^ue  of  two  shillings, 
the  property  of  the  said  J.  N.  then  growing  in  the  said 
land,  situate  in  the  parish  of  ,  in  the  said  county 

of  ,  feloniously  did  steal,  take  and  carry  away, 
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&c.,  against  the  form  of  the  statute  in  such  a  case  made 
and  provided. 

"Second  Count— And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the 
said  J.  S.  afterwards,  to  wit,  on   the  day  of 

A.D.  1866,  one  oak  sapling  of  the  value  of  two 
shillings,  the  property  of  the  said  J.  N.,  then  growing 
in  certain  land,  situate  in  the  said  parish  of  ,  in 

the  said  county  of  ,  feloniously  did  steal,  take 

and  carry  away,  thereby  then  doing  injury  to  the  said 
J.  N.,  to  an  amount  exceeding  the  sum  of  one  shilling,  to 
wit,  to  the  amount  of  two  shillings,  against  the  form  of 
the  statute  in  such  case  made  and  provided :  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that 
heretofore  and  before  the  committing  of  the  offence  in 
this  count  hereinbefore  mentioned,  to  wit,  on  the  day 
of  ,  A.D.,  1865  [here  set  out  the  first  conviction  as  in  the 
first  count] :  and  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  say  that  heretofore,  and  before  the 
committing  of  the  offence  in  this  count  first  hereinbe- 
fore mentioned,  to  wit,  on  the  day  of  A.D. 
1866  [here  set  out  the  second  conviction  as  directedin  the 
first  count.] 

"A  first  and  second  offence  against  the  24  &  25 
Vic,  ch.  96,  sec.  33,  (sec.  22  of  our  Larceny  Act),  are 
both  punishable  on  summary  conviction,  but  a  subse- 
quent  offence  against  that  section  is  a  felony.  The 
24  &  25  Vic,  ch.  96,  sec  116  (sec.  26  of  Procedure 
Act  of  1869),  enacts,  that  'in  any  indictment  for  any 
offence  punishable  under  this  Act,  and  committed 
after  a  previous  conviction  or   convictions   for  any 
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felony,  misdemeanor,  or  offence,  or  offences  punishable 
under  mmrrmry  conviction,  it  shall  be  sufficient  after 
charging  the  aubseqiumt  offence,  to  state  that  the  offender 
wad  at  a  certain  time  and  place,  or  at  certain  times 
and  places  convicted  of  felony,  or  of  an  indictable 
misdemeanor,  or  of  an  offence  or  offences  punishable 
upon  summary  conviction  (as  the  case  may  be)  with- 
out  otherwise  describing  the  previous   felony,  misde- 
meanor,  offence,  or  offences,'  etc.  It  appears  clear  from 
this  enactment  that  it  was  intended  that  the  subsequent 
offence  should  lirst  be  charged,  and  in  both  counts  of 
the  above  form  of  indictment  that  course  has  accord- 
mgly  been  adopted. 

"  It  will  be  seen  that  the  first  count  consists  of  three 
parts :— ] .  The  charge  of  the  subsequent  offence  which 
IS  charged  as  an  offence,  not  as  a  felony.    2.  The  charge 
of  the  two  previous  summary  convictions.  3.  An  aver- 
ment,  commencing,  '  and  so  the  jurors  aforesaid,' &c 
Ihe  reason  for  charging  the  subsequent  offence  first 
h«s  been  already  given.     The  reason  for  charging  it 
It  m  the  first  instance  as  an  offence  only  is  as  follows  • 
-Sec.  116,  above  referred  to,  goes  on  to  enact  that 
'  the  proceedings  upon  any  indictment  for  committing 
any  offence  after  a  previous  conviction  or  convictions 
shall  be  as  follows  (that  is  to  say)-the  offender  shall 
m  the  first  instance,  be  arraigned  upon  so  much  only 
of  the  indictment  as  charges  the  subsequent  offence 
and  If  he  plead  not  guilty,  or  if  the  Court  order  a  plea 
of  not  guilty  to  be  entered  on  his  behalf,  the  jury  shall 
be  charged,  in  the  first  instance,  to  inquire  concerning 
such  subsequent  offence  only ;  and  if  they  find  him 
guilty,  or  if  on  arraignment  he  plead  guilty,  he  shall 
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then,  and  not  before,  be  asked  whether  he  had  been 
previously  convicted,  as  alleged  in  the  indictment,  and 
if  he  answer  that  he  had  been  so  previously  convicted, 
the  Court  may  proceed  to  sentence  him  accordingly  ; 
but  if  he  deny  that  he  had  been  so  previously  con- 
victed, or  stand  mute  of  malice,  or  will  not  answer  di- 
rectly to  such  question,  the  jury  shall  then  be  charged 
to  inquire  concerning  such  previous  conviction  or 
convictions,  and  in  such  case  it  shall  not  be  necessary 
to  swear  the  jury  again,  but  the  oath  already  taken  by 
them  shall  for  all  purposes  be  deemed  to  extend  to 
such  last-mentioned  inquiry.' 

"In  pursuance  of  this  enactment,  therefore,  the 
prisoner  must  be  first  arraigned  for  the  subsequent 
offence,  and  il  he  plead  not  guilty,  the  jury  must  first 
inquire  and  give  their  verdict  concerning  that  sub- 
sequent offence.  They  cannot  find  the  prisoner  guilty 
oifeloniou  stealing  at  that  stage  of  the  proceedings, 
for  they  are  then  ignorant  of  the  previous  conviction, 
and,  therefore,  at  that  stage  they  can  only  find  him 
guilty  of  the  offence  of  unlawfully  stealing.  If  they 
find  him  guilty  of  the  unlaw^ful  stealing,  they  are 
then  to  inquire  of  the  previous  convictions.  If  they 
find  him  guilty  of  the  previous  convictions,  or  if  he 
pleads  guilty  to  them,  the  ingredients  are  complete 
which  make  the  felony,  which,  however,  up  to  that 
time  they  have  not  expressly  found.  But  then  fol- 
lows the  third  part  of  the  indictment,  '  and  so  the 
jurors  aforesaid,'  &lc.  This  last  part  of  the  indict- 
ment, perhaps,  need  not  be  put  to  the  jury  in  so 
many  words,  as  the  verdict  of  guilty  of  the  subse- 
quent offence,  together  with  the  verdict  of  guilty  of 
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the  previous  convictions,  amount  to  a  verdict  of  guilty 
of  the  felony,  and  would,  as  it  should  seem,  authorize 
the  entry  of  such  a  verdict  on  the  record. 

"  That  the  omission  of  the  word  '  feloniously'  in  the 
lirst  part  of  the  indictment  does  not  vitiate  it,  see 
lieg.  vs.  Crighton,  R.  &  R.  62,  in  which  case  an  indict- 
ment  for  embezzlement  was  held  good,  in  which  the 
word  'feloniously'  was  omitted  before  the  word 
'  embezzled,'  in  the  first  part  of  the  indictment,  which, 
however,  concluded,— and  so  the  jurors  say  that  the 
prisoner  did  'fexoniously  embezzle,  steal,  take  and 
carry  away,'  fee 

"Sec.  116  of  24-25  Vic,  ch.  96,  is  analogous  to  sec 
37  of  24-26  Vic,  ch.  99  (The  Coinage  Act)  [these  two 
clauses  are  combined  in  sec.  26  of  our  Procedure  Act 
of  1869],  and  the  mode  of  proceeding  at  the  trial 
above  suggested  was  approved  by  the  Court  of  Crim- 
inal Appeal  in  Eeg.  vs.  Martin,  11   Cox,  343,  where 
the  prisoner   was  indicted  under  sec  12  of  24-25 
Vic,  ch.  99  (sec  12  of  our  Coin  Act),  for  being  un- 
lawfully in  possession  of  counterfeit  coin,  after  hav- 
ing been  convicted  of  unlawfully  uttering  counterfeit 
coin.     The   Court    held    that,    as    sec.  37   of  24-25 
Vic,  c  99  (sec.  26  Procedure  Act  of  1869)  regulated  the 
mode  of  proceeding  at  the  trial,  the  prisoner  must  be 
first  arraigned  upon  the  subsequent  offence,  and  evi- 
dence respecting  the  subsequent  offence  must  first  be 
submitted  to  the  jury,  and  the  charge  of  the  previous 
conviction  must  not  be  inquired  into  until  after  the 
verdict  on  the  charge  of  the  subsequent  oti^ence. 
"  The  second  count  varies  from  the  first  in  charg- 
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ing  the  subsequent  oftence  in  the  first  instance  as  a 
felony  :  "  Archhold,  363. 

In  the  case  hereinbefore  cited  in  Archhold,  Reg.  vs. 
Martin,  11  Cox.  343,  Lush,  J.,  said  that  when  he  decided 
the  unreported  case  mentioned  in  Archhold  as  a  dif- 
ferent ruling  on  the  question,  (p.  757,  of  the  17th  edit.) 
his  attention  had  not  been  called  to  the  clause  under 
consideration,  and  he  concurred  with  the  Court  in  the 
judgment.  Reg.  vs.  Goodvdn,  10  Cox,  534,  then  stands 
overruled.  Noi  can  Reg.  vs.  Hilton,  Bell  20,  be  fol- 
lowed in  Canada,  since  the  enactment  of  the  said  sec- 
tion of  the  Procedure  Act. 


'I 


In  Reg.  vs.  Clarke,  Dears.  198,  it  was  held  that  any 
number  of  previous  convictions  may  be  alleged  in  the 
same  indictment,  and,  if  necessary,  proved  against  the 
prisoner  ;  by  the  aforesaid  section  this  is  undoubtedly 
also  allowed  here. 

In  Reg.  vs.  Fox,  10  Cox,  602,  upon  a  writ  of  error  by 
the  Crown  to  increase  the  sentence,  the  Irish  Court  of 
Criminal  Appeal  perceived  that  it  appeared  from  the 
record  that  the  provisions  of  sec.  116  of  the  Larceny 
Act,  under  which  the  indictment  had  been  tried,  as 
to  the  arraigning  of  the  prisoner,  &;c.,  had  been 
neglected,  and,  thereupon,  ex  propria  motu,  quashed 
the  conviction. 

In  Reg.  vs.  Spencer,  1  Car.  &  K.  159,  it  was  held  that 
the  indictment  need  not  state  the  judgment,  but  the 
introduction  of  the  words  given  in  italics,  supra,  in 
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clause  26  of  the  Procedure  Act,  seem  io  require  with 
us  the  statement  of  the  judgment.  It  will  be  at  all 
events,  more  prudent  to  allege  it. 

The  certificate  must  state  that  judgment  was  given 
for  the  previous  offence  and  not  merely  that  the  pri- 
soner  is  convicted  :  Meg.  vs.  Ackroyd,  1  C.  &  K.,  158  • 
R  vs  Stonnell,  1  Cox,  142 ;  for  the  judgment  might 
have  been  arrested,  and  the  statute  says  that  the  certi- 
ficate is  to  contain  the  substance  and  efeet  of  the 
indictment  and  conviction  for  the  previous  offence  ; 
until  the  sentence,  there  is  no  perfect  conviction. 

See  post,  sec.  83  of  the  Procedure  Act  of  1869,  s  to 
punishment  in  the  case  of  a  second  conviction  for 
felony. 

At  common  law,  a  subsequent  offence  is  not  punish- 
able more  severely  than  a  first  offence ;  it  is  only  when 
a  statute  declares  that  a  punishment  may  be  greater 
after  a  previous  conviction  that  this  clause  26  of  the 
Procedure  Act  of  1869  applies.     So  in  an  indictment 
for  a  misdemeanor,  as  for  obtaining  money  by  false 
pretenceiS,  a  previous  conviction  for  felony  cannot  be 
charged :  Beg.  vs.   Garland,  11  Cox,  224.     And  then 
this  clause  does  not  prevent  the  prosecution  from  dis- 
regardmg,  if  it  chooses,  the  fact  of  a  previous  convic- 
tion and  from  proceeding  as  for  a  first  offence.    But 
the  Court  cannot  take  any  notice  of  a  previous  con- 
viction,  unless  it  were  alleged  in  the  indictment  and 
duly  proved  on  the  trial,  for  giving  a  greater  punish- 
ment than  allowed  by  law  for  the  first  offence  •  Reg 
vs.  Summers,  11  Cox,  248 ;  Reg.  vs.  Willis,  12  Cox,  192. 
To  complete  the  proof  required  on  a  previous  con- 
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viction  charged  in  the  indictment,  when  the  prisoner 
does  not  admit  it,  it  must  be  proved  that  he  is  the 
same  person  that  is  mentioned  in  the  certificate  pro- 
duced, but  it  is  not  necessary  for  this,  to  call  any  wit- 
ness that  was  present  at  the  former  trial ;  it  is  suf- 
ficient to  prove  that  the  defendant  is  the  person  who 
underwent  the  sentence  mentwned  in  the  certificate : 
Beg.  vs.  Crofts,  9  C.  &  P.  219  ;  2  Russell,  352. 

By  the  proviso  of  the  said  section  of  the  Procedure 
Act  of  1869,  it  is  enacted  that,  if  upon  such  a  trial  for 
a  subsequent  offence,  the  defendant  gives  evidence  of 
his  good  character,  it  shall  be  lawful  for  the  prosecutor 
to  give  in  reply  evidence  of  the  previous  conviction, 
before  the  verdict  on  the  subsequent  offence  is  re- 
turned, and  then  the  previous  conviction  forms  part 
of  the  case  for  the  jury  on  the  subsequent  offence. 

It  has  been  held  on  this  proviso,  that  if  the  prisoner 
cross-examines  the  prosecution's  witnesses,  to  show 
that  he  has  a  good  character,  the  previous  conviction 
may  be  proved  in  reply  :  Reg.  v.  Oadbury,  8  C.  &  P. 
676. 

This  doctrine  was  confirmed  in  Reg.  v.  Shrimpton, 
2  Den.  819,  where  Lord  Campbell,  C.  J.,  delivering 
the  judgment  of  the  Court,  said :  "  It  seems  to  me  to 
be  the  natural  and  necessary  interpretation  to  be  put 
upon  the  words  of  the  proviso  in  the  statute,  that  if, 
whether  by  himself  or  by  his  counsel,  the  prisoner  at- 
tempts  to  prove  a  good  character,  either  directly,  by  call- 
ing witnesses,  or   indirectly,   by  cros!;. ,  xamining  the 
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witnesses  for  the  Crown,  it  is  lawful  for  the  prosecu- 
tion to  give  the  previous  conviction  in  evidence  for 
the  consideration  of  the  jury."  In  the  course  of  the 
argument  Lord  Campbell  said  that,  however,  he 
would  not  admit  evidence  of  a  previous  conviction,  if 
a  witness  for  the  prosecution,  being  asked  by  the  pri- 
soner's counsel  some  question  which  has  no  reference 
to  character,  should  happen  to  say  something  favour- 
able to  the  prisoner's  character. 

It  is  said  in  2  Rusmll,  354:    "It  is  obvious,  that 

where  the  prisoner  gives  evidence  of  his  good  char- 

acter,  the  proper  course  is  for  the  prosecutor  to  require 

the  officer  of  the  Court  to  charge  the  jury  vdth  the 

previous  conviction,  and  then  to  put  in  the  certificate 

and  prove  the  identity  of  the  prisoner  in  the  usual 

way.    If  the  prisoner  gives  such  evidence  during  the 

course  of  the  case  for  the  prosecution,  then  this  should 

be  done  before  the  case  for  the  prosecution  closes ; 

but  if  the  evidence  of  character  is  given  after  the  case 

for  the  prosecution  closes,  then  the  previous  convic- 

tion  must  be  proved  in  reply." 

In  connection  with  this  clause  of  the  Procedure 
Act  may  be  mentioned  the  last  part  of  sec.  72  of  ch. 
31  of  32-33  Vic. :  "  An  Act  respecting  the  duties  of 
Justices  out  of  Sessions,  in  relation  to  summary  convic- 
tions and  orders;'  which  is  in  the  following  words : 
"  • and  upon  any  indictment  or  infor- 
mation against  any  person  for  a  subsequent  offence,  a 
copy  of  such  conviction,  certified  by  the  proper  officer 
of  the  Court,  or  proved  to  be  a  true  copy,  shall  be 
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sufficient  evidence  to  prove  a  conviction  for  the 
former  offence,  and  the  conviction  shall  be  presumed 
to  have  been  unappealed  against,  until  the  contrary 
be  shown." 

It  will  undoubtedly  be  more  prudent,  with  this 
clause,  and  with  the  phraseology  of  sec.  26  of  the 
Procedure  Act,  in  the  case  of  a  summary  conviction^ 
to  have  an  authentic  copy  of  the  conviction;  the 
certificate  allowed  by  sec.  26  seems  to  be  allowed 
only  where  a  previous  conviction  was  upon  an  indict- 
ment. The  conviction  should  be  certified,  in  case  of  a 
summary  conviction,  by  the  clerk  or  officer  of  the  Court, 
where,  according  to  the  said  chapter  31,  the  Justice  of 
the  Peace,  has  returned  the  conviction  :  it  is  doubtful 
if  a  copy  certified  by  the  Justice  who  pronounced 
the  conviction,  or  by  his  clerk,  would  be  legal  evi- 
dence of  the  coi.  miction,  under  these  clauses. 

CLAUSE  CONCERNING  THE  FORMS  GIVEN  IN  THE  SCHE- 
DULE, AND  FORMS  OF  INDICTMENT  GENERALLY. 
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Sec.  27— The  forms  of  indictment  contained  in  the 
Schedule  A  to  this  Act  ma)^  be  used,  and  shall  be  suf- 
ficient as  respects  the  several  offisnces  to  which  they 
respectively  relate ;  and  as  respects  offences  not  men- 
tioned in  the  Schedule,  the  said  forms  shall  serve  as  a 
guide  to  shew  the  manner  in  which  the  oflTences  are  to 
be  charged,  so  as  to  avoid  surplusage  and  verbiage,  and 
the  averment  of  matters  not  necessary  to  be  proved, 
and  the  indictment  shall  be  good  if,  in  the  opinion  of 
the  Court,  the  prisoner  will  sustain  no  injury  from 
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its  being  held  to  be  so,  and  the  offence  or  offences  in- 
tended  to  be  charged  by  it  can  be  understood  from  it 

Very  few  English  cases  applicable  to  this  clause  can 
be  cited.  In  England,  no  statute  has  ever  given  forms 
of  indictment,  though  forms  of  summons,  convictions^ 
&c.,  accompany  the  Jervis  Acts  on  summary  con- 
viction. 

In  LabalmondUre  vs.  Frost,  1  E.  &  E.,  527  ;  6  Jur., 
N.  S.  789 ;  and  Egginton  vs.  Lichfield  Mayor,  24  L.  J. 
Q.  B.  360,  proceedings  were  held  bad,  though  exactly 
drawn  according  to  the  forms  given  with  the  Jervis 
Acts.  But  in  Barnes  vs.  White,  1  C.  B.  192 ;  In  re 
Allison,  10  Ex.,  561 ;  and  Reg.  vs.  Johnson,  8  Q.  B., 
102,  it  was  held  that  where  a  statute  gives  a  form  of 
conviction,  it  is  sufficient  to  follow  the  form  so  given. 
In  Re  Allison,  10  Ex.,  561,  Park,  B.,  said :  "  I  entirely 
agree  that  if  the  justices  substantially  adopt  the  forms 
given  by  the  statute,  they  do  all  that  is  required  of 
them ;  if  this  were  not  so,  the  act  itself  would  prove 
only  a  snare  to  entrap  persons." 

But  this  doctrine  must  be  taken  with  some  hmita- 
tion,  and  in  the  case  of  Reg.  vs.  Johnston,  above  cited, 
it  was  held  that  where  a  form  given  by  a  statute  does 
not  fully  describe  the  offence,  the  conviction  must 
nevertheless  fully  describe  it.  And,  to  use  the  words 
of  Parke,  B.,  the  forms  given  in  Schedule  A  of  the 
Procedure  Act  are,  many  of  them,  snares  to  entrap  per- 
sons. 

Section  27  says  that  these  forms  shall  serve  as  a 
guide,  so  as  to  avoid  surplusage  and  verbiage,  and  the 
averment  of  matters  not  necessary  to  be  proved.     Is. 
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it  to  avoid  surplusage  and  verbiage  that  the  forms  for 
murder,  rape,  larceny,  &c.,  aver  a  special  venue,  not- 
withstanding sec.  15  of  the  Procedure  Act  says  it  is 
not  necessary  ?  Is  it  to  avoid  verbiage  that  the  form 
for  rape  avers  that  the  woman  was  above  twelve  years 
of  age  ?  Has  the  word  burglarioualy  in  an  indictment 
for  burglary,  been  considered  a  surplusage  before 
1869  ?  &c. 

We  give  here  this  schedule,  with  the  remarks  on 
'  each  form : 

Murder. 

County  (or  District)   x      The  Jurors  for  our  Lady 
^*  >       [-the  Queen,  upon  their  oath 

to  wit :  J  present,  that  A.  B.,  on  the 

day  of  ,  in  the  year  of  Our  Lord,  one  thousand 

eight  hundred  and  ,  at  ,  in  the  County 

(or  District)  of  ,  did  feloniously,  wilfully,  and 

of  his  malice  aforethought,  kill  and  murder  one  0.  D. 

Remarh. — It  is  not  necessary  to  state  where  the 
offence  was  committed  :  the  district  or  county  in  the 
margin  is  the  venue  for  all  the  facts  stated  in  the  in- 
dictment:    Sec.  15,  Procedure  Act  of  1869. 

Manslaughter. 

County  (or  District)   -v      Same  as  last  form,  omitting 
of  '        (     ^^^f^^^y  ^^d  of  his  malice 

to  wit :  J  aforethought,"  and  substitut- 

ing the  word  "slay  "for  the  word  "  murder." 

Memarks. — See  under  preceding  form. 
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Bodily  Harm. 


County  {or  District) 
of 

to  wit : 
day  of  ,  at 


The  Jurors  for  our  Lady  the 
Queen,  upon  their  oath  pre- 
sent, that  J.  B.,  on  the 
did  feloniously  administer 
to  (or  cause  to  be  taken  by)  one  A.  B,,  poison  (or  other 
destructive  thing),  and  did  thereby  cause  bodily  harm 
to  the  said  A.  B.,  with  intent  to  kill  the  said  A.  B.  (or 
CD.) 

BemarJcs.— This  is  a  stupendous  form.  The  head- 
ing "  Bodily  harm  "  means  wounding  or  poisoning  with 
intent  to  murder,  under  sec.  10  of  the  Offences  against 
the  Person  Act.  The  averment  "  and  did  thereby  cause 
bodily  harm  "  is  altogether  a  surplusage  ;  but  if  en- 
tered at  all  it  should  say  "  grievous"  bodily  harm,  in 
the  words  of  the  statute.  Then  the  special  venue,  as 
in  the  two  last  forms,  is  unnecessary.  And  last,  though 
not  least,  the  words  "  with  intent  to  kill"  describe  no 
offence  whatsoever.  "  With  intent  feloniously,  wilfully 
and  of  his  malice  aforethought  to  kill  and  murder"  or, 
m  the  words  of  the  statute,  "  with  intent  to  commit 
murder,"  are  the  correct  averments  in  such  cases — in 
fact,  the  only  ones  used  in  practice.  And  it  is  certain 
that  nowhere  can  be  seen  an  indictment  for  wounding 
with  intent  to  murder  drawn  in  the  above  form. 

The  Court  of  Queen's  Bench  (Quebec,  March,  1872, 
2  Revue  Critique,  238),  in  Reg.  vs.  Ca'i^,  quashed,  after 
verdict,  an  indictment  for  wounding  with  intent  to 
murder,  which  was  drawn  on  the  above  form,  and  did 
not  contain  the  words  "  wilfully  and  of  his  malice 
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aforethought."  See,  ante,  vol  1,  pp.  227  and  229,  for 
precedents  of  indictments  under  sec.  10  of  32-33 
Vic,  ch.  20. 

Rwpe. 
County  {or  District)   >      The  Jurors  for  our  Lady  the 


of 


to  wit 


} 


•  Queen,  upon  their  oath,  pre- 
sent, that  A.  B.,  on  the 
^\  "f ,  '  **  .by  force  and  against  her 

wiJl,  feloniously  ravished  and  carnally  knew  C.  D.,  a 
woman  above  the  age  of  twelve  years. 

Remarks.-k^  under  the  three  last  forms,  the  spe- 
cial venue  is  unnecessarily  alleged  here.  Then,  where 
IS  there  a  form  of  indictment  for  rape  in  Ghitty, 
Starhe,  Burn's  Ju8iice,Archbold,  Bishop,  kc,  alleging 
that  the  woman  was  above  twelve  ?  Why  not  allege, 
also,  that  the  prisoner  was  above  fourteen  ? 

See  a  form,  ante,  vol.  1,  p.  308. 

Simple  Larceny. 
County  (or  District)    .      TheJurorsforour  Lady  the 


of 


to  wit 


} 


-Queen,  upon  their  oath  pre- 
sent, that  A.  B.,  on  the 
^^y  ^^  .at  ,  did  feloniously  steal  a  gold 

watch,  the  property  of  C.  D. 


Remarks.-Whj  not  say,  as  in  all  the  precedents  to 
be  found  since  hundreds  of  years,  feloniously  steal, 
take  and  carry  aivay  ? 

See  form,  ante,  vol.  1,  p.  394. 
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Robhei'y. 


County  {or  District) 

of 

> 

to  wit : 
day  of  ,  at 


The  Jurors  for  our  Lady  the 
Queen,  upon  their  oath  pre- 
sent, that  A.  B.,  on  the 
,  did  feloniously  rob  C.  D 
and  at  the  time  of,  or  immediately  before  or  after  such 
robbery  {if  the  case  he  so),  did  cause  grievous  bodily 
harm  to  the  said  C.  D.,  {or  to  any  'person,  naming  Mm). 

Uemarka.-ThiB  form  is  bad,  either  before  or  after 
verdict. 

See  a  form  for  robbery,  ante,  vol.  1,  p.  460,  and  for 
robbery  with  aggravating  circumstances,  p.  474. 

The  above  form  does  not  aver  what  was  stolen 
neither  that  the  taking  was  effected  with  violence' 
from  the  personand  againstthe  will  of  the  party  robbed 
"  Did  feloniously  rob"  cannot  replace  all  these  aver- 
ments, which  are  necessary  ingredients  of  the  offence 
any  more  than  "did  feloniously  murder"  could  be  held 
sufficient  upon  an  indictment   for  murder,  without 
the  words  »  wilfully  and  of  his  mahce  aforethought  " 
Then  as  to  the  last  part  of  this  form,  supposed  to 
apply  to  an  indictment  for  robbery  with  aggravating 
circumstances,  it  is  also  defective,  first  in  not  having 
the  word  "  feloniously,"  and  then  for  charging  "  did 
cause  grievous  bodily  harm,"  with  a  robbery.     There 
IS  no  such  off-ence  in  Jaw.     By  sec.  42  of  the  Larceny 
Act,  It  is  provided  for  a  robbery  with  wounding  beat- 
ing, striking,  or  using  any  other  personal  violence 
but  there  is  no  mention  of  a  robbery  with  causinff 
grievous  bodily  harm.     This  being  a  statutory  offence 
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if  the  words  of  the  statute  are  not  followed,  the  indict- 
ment charges  no  legal  offence  whatever,  and  is  not 
aided  by  verdict. 

In  Rex.  vs.  Pelfryma  I^each,  663,  an  indictment 

for  robbery  was  held  bad,  after  verdict,  for  stating  an 
assault,  without  saying  that  such  assault  was  made 
feloniously,  though  the  indictment  alleged  that  the 
defendant,  tlm  said  K.  0.  in  corporeal  fear  and  danger 
of  hia  life  did  then  and  there,  in  ths  Klicg'^  highway 
aforesaid,  feloniously  did  put — 

In  Lennox  s  case,  2  Lewin,  268,  an  indictment  for 
robbery  merely  alleging  that  the  prisoner  with  force 
and  arms  assaulted  and  robbed  the  prosecutor,  was 
good  after  verdict,  and  that  the  omission  of  a  more 
particular  description  of  the  offence  was  cured  by  7 
Geo.  IV,  ch.  64,  sec.  21  (sec.  79  of  the  Procedure  Act), 
as  the  indictment  was  in  the  words  of  the  statute. 
But  the  indictment  was,  in  that  case,  though  not  per- 
fect, certainly  better  than  the  above  form ;  yet,  it  would 
undoubtedly  have  been  quashed  on  demurrer. 

Burglary. 

County  (or  District)   >|      The  Jurors  for  our  Lady  the 
of  ,  >  Queen,  upon  their  oath  pre- 

to  wit :  J  sent,  that  A.  B.  on  th* 

day  of  ,  at  ,  did  feloniously  break  into 

and  enter  the  dwelling  house  of  C.  D.,  in  the  night 
time,  with  intent  to  commit  a  felony  therein  {or  as  the 
case  may  he). 


Remarks.— li  would  be  difficult  to  find  anywhere 
an  indictment  for  burglary  without  the  word  "  burg- 
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larionsly."  This  word  has  aJways  been  held  as  essen- 
tial, in  such  cases,  as  the  word  feloniously,  in  all 
i'eionit's.  This  form  is  also  defective,  in  not  stating, 
against  all  known  principles  on  the  matter,  what 
felony  the  prisoner  intended  to  commit.  See  a7ite,  vol. 
1,  pages  509,  ^10  ;  also  Archbold,  60. 

Stealing  Money. 


County  {or  District)  ^      The  Jurors  for  our  Lady  the 

^^  .      >  Queen,  upon   their  oath  pre» 

to  wit :  J  sent,  that  A.  B.  on  the 

day  of  ,  at  ,  did  feloniously  steal  a  certain 

sum  of  money,  to  wit,  to  the  amount  of  dollars, 

the  property  of  one  C.  D.  {or  as  the  case  may  he.) 

Eemarks.— It  is  not  clear  what  difference  there  is 
between  this  form  and  the  form  given  ante,  in  the 
same  schedule,  for  simple  larceny.  The  framers  of  the 
Act  might,  perhaps,  also  have  told  what  is  this  offence 
of  stealing  money,  as  distinguished  from  simple  larceny. 
Perhaps  they  had  in  mind  the  offence  oi stealing  froin 
the  person.  Then  it  would  have  been  better  to  insert 
these  words  in  the  indictment. 

See  amte,  vol.  1,  p.  458,  for  a  form  of  indictmeni  for 
stealing  from  the  person. 


Embezzlement. 


County  {or  District) 

of 

to  wit : 
day  of  ,  at 


The  Jurors  for  our  Lady  the 
Queen,  upo^    their  oath  pre- 
sent, that  A.  B.,  on  the 
,  being  a  servant  (pr  clerk), 
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then  employed  in  that  capacity  by  one  C.  D.,  did  then 
and  there,  in  virtue  thereof,  receive  a  certain  sum  of 
money— to  wit,  to  the  amount  of  ,  for  and 

on  account  of  the  said  C.  D.,  and  the  said  money  did 
feloniously  embezzle. 

Rfimarks.—Th\B  form  is  also  defective.  See  ante, 
vol.  1,  pp.  544  to  549,  for  the  new  clause  on  embezzle- 
ment, Oreaves'  remarks  thereon,  and  a  form  of  indict- 
ment. 

False  Pretences. 

County  {or  District)    \      The  Jurors  for  our  Lady  the 
of  ,       >  Queen,  on  their  oath  present, 

to  wit :  )  thai  A.  B.,  on  the  day  of 

,  at  ,  unlawfully,  fraudulently  and  know- 
ingly by  false  pretences,  did  obtain  from  one  C.  D.,  dx 
yards  of  muslin,  of  the  goods  and  chattels  of  the  said 
C.  D.,  with  intent  to  defraud. 

Remarks.— li  has  been  seen,  ante,  vol.  1,  p.  688. 
that,  in  such  indictments,  the  false  pretences  must  be  set 
out  at  full  length, and,  after  verdict,  an  indictment  was 
quashed  for  not  stating  what  the  false  pretences  were  : 
Reg.  vs.  Mason,  2  T.  R.  581.  This  decision  was  before 
the  statute  which  enacts  that,  after  verdict,  an  indict- 
ment in  the  words  of  the  statute  is  sufficient. 

In  Reg.  vs.  Goldsmith,  12  Cox,  483,  it  is  said  that  the 
question  whether  such  an  indictment,  not  stating  what 
are  the  false  pretences,  would  be  sufficient  now,  after 
verdict,  has  not  been  raised. 
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In  Ontario  and  Quebec,  before  the  Consolidation 
Act.  sec.  85  of  ch.  99  Con.  Stat.  Can.  expressly  dis- 
pensed  with  the  necessity  of  setting  out  the  false  pre- 
tences  in  all  indictments  for  obtaining  by  false  pre- 
tences ,  but  this  clause  has  been  repealed  by  the 
General  Repeal  Act  of  1869.  and  the  careful  practi- 
tioner  will  not  follow  the  form  given  above. 

See  form,  ante,  vol  1,  p.  686;  also  remarks  under 
sec.  79,  post 


Offences  against  the  Habitation. 

County  (or  District)    .      The  Jurors  for  our  Lady  the 
'       (  Queen,  upon  their  oath  pre- 
to  wit :  )  sent,  that  A.  B.,  on  the 

^^^  f  '  »*  >  did  feloniously  and  mali- 

ciously  set  fire  to  the  dwelling-house  of  C.  D.,  the  said 
C.  D.  (or  some  other  person  by  name,  or  if  the  name  be 
unknown,  some  person)  being  therein.  . , 

Hemarks.-The  offence  for  which  this  form  is  in- 
tended  is  created  by  sec.  2  of  32-33  Vic,  ch.  22  {ant^. 
vol.  1,  p.  645),  which  says :  Whoever  unlawfully  and 
maliciously  sets  fire,  &c.,  so  that  the  above  form  not 
having  the  word  unlawfully,  is  deficient.  Local  de- 
scription of  the  house,  &c.,  is  also  considered  necessary 
m  indictments  for  this  class  of  offences. 

In  Reg.  vs.  Davis,  1  Leach,  493,  the  indictment 
averred  that  the  defendant  unlawfully,  maliciously  and 
feloniously  did  shoot,  &c.  The  words  of  the  statute 
creatmg   the  offence    charged  were,    "  That  if    any 
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person  shall  wilfully  and  maliciously  shoot    .     .     . 
he  shall  be  guilty  of  felony."    As  the  word  "  wilfully  " 
was  not  in  the  indictment,  it  was  held  bad. 

So  in  Reg.  vs.  Cox,  1  Leach,  71,  it  was  held  that  the 
term  "wilful"  in  a  statute  is  a  material  description  of 
the  ofience,  and  that  an  indictment  for  such  an  offence 
must  necessarily  aver  that  the  act  was  "wilful"  or 
done  "  wilfully."  QvMd  voluit  dixit,  said  Patteson,  J., 
in  Beg.  vs.  Bent.,  1  Den.  157 :  if  the  Legislature  has  said 
that  the  doing  such  an  act  vyilfully  shall  be  an  offence 
the  indictment  must  charge  the  defendant  to  have 
doTie  it  ivilfully.  That  the  words  of  the  statute  must 
be  pursued  is  a  safe  and  certain  rule  ;  an  inquiry 
whether  other  words  have  the  same  meaning,  must 
be  precarious  and  uncertain. 

So  in  Bex  vs.  Turner.,  1  Mood.  239,  it  was  held  that 
if  a  statute  makes  it  criminal  to  do  an  act  urUawfully 
and  maliciouslyy  an  indictment  must  state  that  it  was 
done  unlawfully  :  stating  that  it  was  done  feloniously, 
voluntarily  and  maliciously  is  not  enough.  So  an  in- 
dictment charging  the  prisoner  with  "  feloniously,  wil- 
fully and  maliciously"  cutting,  is  defective,  and  judg- 
ment will  be  arrested  upon  a  verdict  thereon,  if  the 
statute  creating  the  oflPence  uses  the  word  "unlaw- 
fully : "  Bex  vs.  Byan,  2  Mood.  15 ;  Bex  vs.  Lewis,  2 
Bussell,  1067. 

Malicious  Injuries  to  Property. 


County  {or  District) 

of 

to  wit : 


The  Jurors  for  our  Lady  the 
Queen,  upon  their  oath  pre- 
sent, that  A.  B.,  on  the 
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day  of  ,  at  ,  did  feloniously  and  mali- 

ciously set  fire,  or  attempt  to  set  fire  to  a  certain 
building  or  erection— that  is  to  say  (a  house  or  barn, 
or  bridge,  or  as  the  case  may  be)  the  property  of  one 
C.  D.,  {or  as  the  case  may  be). 

Remarks.— The  word  "unlawfully"  is  here  also 
erroneously  left  out.  See  remarks  under  last  form. 
Any  indictment  under  sec.  3  of  ch.  22,  32-33  Vic. 
(ante,  vol.  1,  p.  646),  must  aver  "  with  intent  thereby 
to  injure"  (or  defraud). 

See  forms,  ante,  vol.  1.,  pp.  647  and  657. 

Forgery. 

County  (or  District)    x      The  Jurors  for  our  Lady 
®^  .       ?  the   Queen,  upon  their  oath 

to  wit :  }  present,  that  A.  B.  on  the 

^^y  of  .at  ,  did  feloniously 

forge  (or  utter,  knowing  the  same  to  be  forged),  a 
certain  promissory  note,  <&c.,  (or  clandestinely)  and 
without  the  consent  of  the  owner  did  make  an  altera- 
tion in  a  certain  written  instrument  with  intent  to  de- 
fraud, (or  as  the  case  may  be). 

Bemarks — The  venue  is  unnecessarily  alleged  in  the 
body  of  this  indictment.  It  is  otherwise  altogether 
defective.  A  count  for  uttering  is  always  added,  in 
practice,  to  a  count  for  forgery.  In  law,  every  fraud- 
ulent alteration  of  an  instrument  amounts  to  a  forgery 
of  the  whole,  and  sec.  46  of  the  Forgery  Act  (ante.^ 
vol.  1,   page  144)  has,  besides,  a  special  enactment  to 
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that  effect.  It  would  be  sufficient  then  to  charge  a 
forgery  as  i:i  the  first  count ;  but,  at  all  events,  if 
thought  better  to  add  a  count  charging  the  fraudulent 
alteration,  the  word  "  clandestinely "  in  the  above 
form  should  be  replaced  by  "feloniously,"  and  the 
alteration,  in  a  second  count,  should  be  set  out  at  full 
length. 

See,  ante.,  vol.  1,  pages  54,  62,  100  and  144. 

Coining. 

County  {or  District)    \      The  Jurors  for   our   Lady 
of  ,       i  the  Queen,  on  their  oath  pre- 

to  wit :  )  sent,  that  A.  B.,  on  the 

day  of  ,  at  ,  did  feloniously 

counterfeit  a  gold  coin  of  the  United  Kingdom,  called 
a  sovereign,  current  by  law  in  Canada,  with  intent  to 
defraud,  or 

had  in  Yda  possession  a  counterfeit  of  a  gold 
coin  of  the  "United  Kingdom,  called  a  sovereign,  cur- 
rent by  law  in  Canada,  knowing  the  same  to  be 
counterfeit,  and  with  intent  to  defraud  by  uttering  the 
same. 

Remarks. — The  words  "  with  intent  to  defraud  "  are 
a  surplusage  in  the  count  for  counterfeiting.  The 
last  part  of  this  form  is  for  having  in  possession  a 
counterfeit  gold  coin,  with  intent  to  utter  it.  This 
offence  is  a  misdemeanor. 

See  ante.,  vol.  1,  pages  4  and  17. 
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County  {or  District)    ^      The  Jurors  for  our  Lady 
°^  '       [  the  Queen,  upon  their  oath 

to  wit :  )  present,    that,    heretofore,  to 

wit,  at  the  {Assizes)  holden  for  the  County  (or  District) 
of  ,  on  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  .before  ,  {one  of  the  Judges 

of  our  Lady  the  Queen),  a  certain  issue  between  one  E. 
F.  and  one  J.  H.,  in  a  certain  action  of  covenant  was 
tried,  upon  which  trial  A.  B.  appeared  as  a  witness  for 
and  on  behalf  of  the  said  E.  F,  and  was  then  and  there 
duly  sworn  before  the  said  ,  and  did  then 

and  there,  upon  his  oath  aforesaid,  falsely,  wilfully  and 
corruptly  depose  and  swear  in  substance  and  to  the 
effect  following,  "  that  lie  saw  the  said  a.  H.  duly 
execut".  the  deed  on  which  the  said  action  was  brought:' 
whereas,  in  truth,  the  said  A.  B.  did  not  see  the  said 
O.  H.  execute  the  said  deed,  and  the  said  deed  was 
not  executed  by  the  said  G.  H.,  and  the  said  A.  B.  did 
thereby  commit  wilful  and  corrupt  perjury. 

Subornation  of  Perjury. 

County  {or  District   ^      Same  as  the  last  form  to  the 

of  ,       >  end  and   then   proceed  :~And 

to  wit :  )  the  Jurors  further  present  that, 

before  the  committing  of  the  said  offence  by  the  said 

A.  B.,  to  wit,  on  the  day  of  at 

,  C.  D.  unlawfully,  wilfully  and  corruptly 
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did  cause  and  procure  the  said  A.  B.  to  do  and  commit 
the  said  offence  in  manner  and  form  aforesaid. 

Remarks. — These  two  last  forms  seem  good,  although 
in  the  last  one,  the  words  "  aforesaid  upon  their  oath 
aforesaid  "  ought  to  be  inserted  after  the  words  "  and 
the  Jurors."  Each  count  is  a  separate  presentment, 
and  every  presentment  must  appear  to  be  upon  oath ; 
1  cutty, Qr.  L.  249 ;  1  Bishop,  Cr.  Proced.  429. 

'fiffences  Against  the  Public  Peace. 

County  {or  District)    \      The  Jurors  for  our  Lady  the 
of  ,       \  Queen,  upon  their  oath  pre- 

to  wit :         '     )  sent,  that,  A.B.,  on  the 
day  of  ,  at  ,  with  two  or  more  persons, 

did  riotously  and  tumultuously  assemble  together  to 
the  disturbance  of  the  public  peace,  and  with  force 
did  demolish,  pull  down  or  destroy,  {or  attempt,  or 
begin  to  demolish,  &c.,)a  certain  building  or  erection 
of  C.  D. 

Remarks. — This  form  is  very  defective.  It  is  in- 
tended for  the  offence  created  by  sec.  15,  of  32-33  Yic. 
ch.  22  (ante,  vol.  1,  page  661),  but  does  not  describe 
the  offence  in  the  words  of  the  statute,  the  word  "  un- 
lawfully" being  omitted.  Then  the  word  "  feloniously  " 
is  left  out,  though  the  offence  is  a  felony. 

See,  ante.,  remarks  under  form  for  "  offences  against 
the  habitation : "  see  a  form,  ante,  vol.  1,  page  662. 
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Offences  against  the  Administration  of  Justice. 

County  {or  District)   ^      The  Jurors  for  our  I^ady  the 
of  ,       >  Queen,  upon  tiieir  oath  pre- 

to  wit :  3  sent,  that,  A.B.,  on  the 

day  of  ,  at  ,  did  corruptly  take  or  receive 

money  under  pretence  of  helping  C.  D.  to  a  chattel, 
{or  money,  &c.,)  that  is  to  say,  a  horse,  {or  five  dollars, 
or  a  note,  or  a  carriage),  which  had  been  stolen,  {or  as 
the  case  may  be). 

Remark8,~fhe  offence  charged  or  intended  to  be 
charged  in  this  form  is  created  by  sec.  115  of  the  Lar- 
ceny Act  of  1869  (ante,  vol.  1,  page  633),  and  thereby 
is  made  a  felony.     Yet  the  above  form  has  not  the 
word  "  feloniously."     Then,  by  this  same  section,  the 
taking  a  reward  is  a  felony,  "  unless  he  (the  person 
who  has  taken  the  reward)  has  u-  d  all  due  diligence 
to  cause  the  offender  to  be  brought  to  trial."     This  is 
an  exception,  and  a  well  estabhshed  rule  of  pleading 
directs  that  if  there  be  an  exception  contained  in  the 
same  clause  of  an  Act  creating  an  offence,  the  indict- 
ment must  show,  negatively,  that  the  defendant  does 
not  come  within  the  exception  :  Archbold,  62. 
See,  ante,  vol.  1,  page  633  for  a  form. 

Bigamy  or  Offences  against  the  Law  for  the  Celebration 

of  Marriage. 


County  {or  District) 
of 

to  wit :  '^ 


\      T  he  Jurors  for  our  Lady  the 
^  Queen,  upon  their  oath  pre- 
sent, that,  A.B.,  on  the 
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day  of  ,  at  ,  being  then  married,  did  felon- 

iously marry  CD.  during  the  lifetime  of  the  wife  of 
the  said  A.  B.— (or  not  being  duly  authorized,  did 
celebrate  [or  assist  in  the  celebration  of]  a  marriage 
between  C.  D.  and  E.F.,— or,  being  duly  authorized  to 
marry,  did  celebrate  marriage  between  C.  D.  andE.  F. 
before  proclamation  of  banns  according  to  law,  {or 
without  a  license  for  siicii  marriage  under  the  hand 
and  sohI  of  the  Grovernorj. 

Remarks.— Bee  ante,  vol.  1,  page  327,  a  form  of 
indictment  for  bigamy.  The  other  offences  to  which 
the  above  form  of  this  schedule  applies,  are  created  in 
Ontario,  by  oh.  102,  Con.  Stat.  U.  C. ;  in  New  Bruns- 
wick, by  ch.  146  of  the  Revised  Statutes ;  in  Nova 
Scotia,  by  ch.  161,  se<  3,  of  the  Revised  Statutes;  and 
in  the  Province  of  Quebec,  by  articles  157  and  168  of 
the  Civil  Code ;  but  in  Quebec  these  oftences  are  not 
indictable :  sec.  16  of  the  Civil  Code.  Being  specially 
provided  for,  they  do  not  fall  under  sec.  6,  par.  15,  of 
of  ch.  5,  Con.  Stat.  C,  nor  under  sec.  7,  par.  20,  of 
31  Vic,  ch.  1  D. 

Offences  relating  to  the  Anay. 


County  {or  District) 

of 

to  wit  : 
day  of  ,  at 


} 


The  Jurors  for  our  Lady 
the  Queen,  upon  their  oath  pre- 
sent, that  A.  B.,  on  the 

did  solicit  (or  procure)  a 


soldier  to  dese- 1  the  Queen's  service,  (or  an  the  case  may 
he). 
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Remarks.— ThiB  indictment  is  very  defective.  It  is 
based  on  32-33  Vic,  ch.  26  :  see  ante.  vol.  1,  page  754  ; 
but  this  statute  has  nowhere  the  words  ''solicit  a 
soldier  to  desert."  Then,  the  clause  creating  the 
offence  charged  in  the  said  indictment  contains  an 
exception.  "  Whosoever,  not  being  an  enlisted  soldier'* 
&c.  So,  the  indictment  must  specially  allege  that  the 
defendant  was  not  himself  an  enlisted  soldier,  in  the 
terms  of  the  statute.  See  ante,  remarks  under  form 
of  indictment  for  "offences  against  the  Administration 
of  Justice."  Then  procuring  a  soldier  to  desert  is  too 
general.     The  name,  &c.,  must  be  given. 

This  offence  is  also  punishable  on  summary  convic- 
tion. 

Offences  against  Public  Morals  and  Decency. 


County  {or  District)   .      The  Jurors  for  our  Lady  the 
of  ,      I  Queen,  upon  their  oath  pre- 

to  wit :  J  sent,  that  A.  B.,  on  the 

day  of  ,  at  ,  did  keep  a  coramon  gaming, 

bawdy  or  disorderly  house  (or  room). 


Remarks. — The  offence  of  keeping  a  caramon  gam- 
ing, bawdy  or  other  disorderly  house  is  j>rovidod  for, 
in  New  Brunswick  by  chap.  145  of  the  Revised 
Statutes,  and  in  Nova  Scotia  by  chap.  160  of  th« 
Revised  Statutes. 

The  32-33  Vict,  ch  32,  "An  Act  respecting  the  prompt 
and  summary  administration  of  Criminal  Justice  in 
certain  cases,"  of  1869,  contains  also  special  provisions 
for  the  trial  of  these  offences.    This  Act,  as  to  New 
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Brunswick  and  Nova  Scotia,  is  amended  by  37  Vic, 
oh.  40.  Its  provisions  are  extended  to  Manitoba,  by  37 
Vic.  ch.  89,  and  to  British  Columbia,  with  certain 
variances,  by  37  Vic.  ch.  42. 

The  form  of  indictment  above  given  is  defective. 
See  forms  in  Arckbold,  894,  895. 


Oerieral  Form. 


V  The  Jurors  for  our  Lady  the 

V  Queen,  upon  their  oath  present 


County  (or  District) 
of 

to  wit :        )  that  A.  B.,  on  the  day  of 

'  ^t  ,  did  {here  deacnbe  the 

offence  in  the  terms  in  which  it  is  described  in  the  laiv, 
or  state  such  facts  as  constitute  the  offence  intended  to  be 
charged,  and  if  the  ofience  be  felony  state  the  act  to  have 
been  done  feloniously). 

Remarks. — These  are  certainly  very  wise  recom- 
mendations. But  this  form  ought  to  have  been  the 
hrst  in  the  schedule,  so  that  probably  the  other  forms 
therein  given  would  then  have  practically  benefited 
by  the  said  recommendations. 

As  to  alleging  a  special  venue  in  an  indictment,  in 
the  cases  where  local  description  is  not  required,  see 
ante,  sec.  15  of  the  Procedure  Act,  and  remarks 
thereon. 

PRELIMINARY    REQUIREMENTS    AS    TO    CERTAIN 
INDICTMENTS. 

Sec.  28— No  bill  of  indictment  for  any  of  the  offences 
following,  viz. :  perjury,  subornation  of  perjury,  con- 
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spiracy,  obtaining  money  or  other  property  by  false 
pretences,  keeping  a  gambling-house,  keeping  a  dis- 
orderly house,  or  any  indecent  assault,  shall  be  pre- 
sented to,  or  found  by  any  grand  jury,  unless  the  pro- 
secutor or  other  person  presenting  such  indictment 
has  been  bound  by  recognizance  to  prosecute  or  give 
evidence  against  the  person  accused  of  such  offence, 
or  unless  the  person  accused  has  been  committed  to  or 
detained  in  custody,  or  has  been  bound  by  recog- 
nizance to  appear  to  answer  to  an  indictment  to  be 
preferred  against  him  for  such  offence,  or  unless  the 
indictment  for  such  offence  is  preferred  by  the  direc- 
tion of  the  Attorney-General,  or  Solicitor-General  for 
the  Province,  or  of  a  Judge  of  a  Court  having  jurisdic- 
tion to  give  such  direction  or  to  try  the  offence. 

Sec.  29.— Where  any  charge  or  complaint  is  made 
before  any  one  or  more  Justices  of  the  Peace,  that  any 
person  has  committed  any  of  the  offences  in  the  next 
preceding  section  mentioned,  within  the  jurisdiction 
of  such  justice  or  justices,  and  such  justice  or  justices 
refuses  or  refuse  to  commit  or  to  bail  the  person 
charged  with  such  offence,  to  be  tried  for  the  same, 
then,  in  case  the  prosecutor  desires  to  prefer  an  indict- 
ment, respecting  the  said  offence,  it  shall  be  lawful 
for  the  said  justice  or  justices,  and  he  or  they  is  or 
are  hereby  required  to  take  the  recognizance  of  such 
prosecutor  to  prosecute  the  said  charge  or  complaint, 
and  to  transmit  the  recognizance,  information,  and 
depositions,  if  any,  to  the  proper  officer,  in  the  same 
manner  as  such  justice  or  justices  would  have  done^ 
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in  case  he  or  they  had  committed  the  person  charged 
to  be  tried  for  such  olTonce. 

These  two  clauses  form,  in  England,  the  Act  known 
as  the  "  Vexatious  Indictments  Act,"  22-23  Vic   ch  17 

(1859). 

The  following  offences  fall  under  this  enactment : 
Perjuiy, 

Subornation  of  Perjury, 
Conspiracy, 

Obtaining  money  or  other  property  by  false  pre- 
tences, ^ 
Keeping  a  gambling-house. 
Keeping  a  disorderly  house,  and 
Any  indecent  assault. 

The  reasons  for  this  legislation  are  thus  given  in 
Arehbold,  page  5  : — 

Formerly  any  person  was  at  liberty  to  prefer  a 
bill  of  indictment  against  another  before  a  grand  jury 
for  any  crime,  without  any  previous  inquiry  before  a 
justice  into  the  truth  of  the  accusation.  This  right 
was  often  much  abused,  because,  as  the  grand  jury 
only  hear  the  evidence  for  the  prosecution,  and  the 
accused  is  totally  unrepresented  before  them,  it  fre- 
quently happened  that  a  person  wholly  innocent  of 
the  charge  made  against  him,  and  who  had  no  notice 
that  any  proceedings  were  about  to  be  instituted, 
found  that  a  grand  jury  had  been  induced  to  find  a 
^rue  bill  against  him,  and  so  to  injure  his  character 
and  put  him  to  great  expense  and  inconvenience  in  de- 
fending  himself  against  a  groundless  accusation."  And, 
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it  is  addod,  "  the  above  provisions  have  been  Intro- 
duced,  ill  rder  m  some  degree  to  remedy  this  state 
of  the  law." 

The  Imperial  statute  requires  that  the  indictment, 

when    authoriiied  by  a  Jm         or  by  the   Attorney* 

General  c,r  vSolicitor-Generai,  should  be  prefened  by 

the  direction,  or  ivith  the  consent  in  wHting,  of  such 

Judge,     or    Attor     y  General    or     8olicitor-General 

Though  the  words  "in  writing"  are  omitted  in  our 

statute,  there  is  no  doubt  that  no  verbal  proof  of  such 

a  direction  would  be  sufficient  for  the  grand  jury,  and 

that  this  direction  must  be  in   -riting.    By  the  terms 

of  the  clause  itself,  any  Judge  of  any  court  having 

jurisdiction  to  try  the  offence  may  give  this  direction, 

as  well  as  any  Judge  authorized  under  sec.  6  of  32-83 

Vic,  ch.  23,  "An  Act  respecting  Perjury,"  to  direct 

that  a  person  guilty  of  perjury  before  lum  be  prose- 

cuted. 

It  is  not  necessary  that  the  performance  of  any  of 
the  conditions  mentioned  in  this  statute  should  be 
averred  in  the  indictment  or  proved  before  the  petty 
jury:  Knowlden  vs.  Meg.  (in  error),  5  B.  &  S  532- 
9  Cox,  483. 

When  the  indictment  is  preferred  by  the  direction 
in  writing  of  a  Judge  of  one  of  the  Superior  Courts,  it 
is  for  the  Judge  to  whom  the  application  is  made  for 
such  direction  to  decide  what  materials  ought  to  be 
before  him,  and  it  is  not  necessary  to  summon  the 
party  accused,  or  to  bring  him  before  the  Judge :  the 
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€ourt  will  not  interfere  with  the  exercise  of  the  dis- 
cretion of  the  Judge  under  this  clause  :  Eeg.  vs.  Bray, 
SB.&z  S.,  255  ;  9  Cox,  216. 

The  provisions  of  the  above  statute  must  be  com- 
plied with  in  respect  to  every  count  of  an  indictment 
to  which  they  are  applicable,  and  any  count  in  which 
they  have  not  been  complied  with  must  be  quashed  : 
Reg.  vs.  Fuidge,  L.  &  0.  390  ;  9  Cox.  430.  So  if  an 
indictment  contains  one  count  for  obtaining  money 
by  false  pretences  on  the  26th  of  September,  1873,  and 
another  count  for  obtaining  money  by  false  pretences 
on  the  29th  of  September,  1873,  though  the  false  pre- 
tences charged  be  the  same  in  both  cases,  the  second 
count  must  be  quashed,  if  the  defendant  appears  to 
have  been  committed  only  for  the  offence  of  the  26th 
September. 

Where  three  persons  were  committed  for  conspir- 
acy, and  afterwards  the  Solicitor-Q-eneral,  acting 
under  this  clause,  directed  a  bill  to  be  preferred 
against  a  fourth  person,  who  had  not  been  committed, 
and  all  four  were  indicted  together  for  the  same  con- 
spiracy, such  a  course  was  held  unobjectionable: 
Knowlden  vs.  Reg.  (in  error),  5  B,  &  S.,  632 ;  9  Cox,  483. 

Where  it  is  made  clear,  either  on  the  face  of  an  in- 
dictment or  by  affidavit,  that  it  has  been  found  with- 
out jurisdiction,  the  Court  will  quash  it  on  motion  of 
the  defendant,  even  after  he  has  pleaded ;  but  in  a 
doubtful  case,  they  will  leave  him  to  his  writ  of  error  : 
Reg.  vs.  Heane,  4  B.  &  S.  947  ;  9  Cox,  433. 
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It  is  probable  that  the  mere  fact  of  an  indictment 
being  signed  "B.  W.,  Attorney-General,  by  J.  O.  duly 
authorized,"  would  be  held  not  to  be  a  sufficient  direc- 
tion, under  this  clause ;  this  power  must  be  exercised 
by  the  Attorney-aeneral  or  Solicitor-General  in  per- 
son, and  cannot  be  delegated.  It  is,  in  this  respect, 
on  the  same  footing  as  a  nolle  prosequi  or  the  Jiat  for  a 
writ  of  error  :  see  Reg.  vs.  Dunbp,  11  L.  C.  Jur.  271, 
and  Archbold,  105,  106. 

A  prosecutor  who  has  required  the  magistrates  to 
take  his  recognizances  to  prosecute,  under  section  29, 
ante,  of  the  Procedure  Act  of  1869,  when  the  magis- 
trates have  refused  to  commit  or  to  bail  for  trial  the 
person  charged,  must  either  go  on  with  the  prosecu- 
tion or  have  his  recognizances  forfeited,  as  it  would 
defeat  the  object  of  the  statute  if  he  was  allowed  to 
move  to  have  his  recognizances  discharged  :  Reg.  vs. 
Hargreaves,  2  F.  &.  F.  790. 

And  under  this  section  29,  a  magistrate,  if  he 
refuses  to  commit  or  bails  the  person  charged,  is  bound 
to  take  the  recognizance  of  the  prosecutor,  if  the  in- 
formation discloses  any  of  the  ofiences  mentioned  in 
the  statute ;  but  he  has  a  discretion  to  refuse,  if  no 
indictable  offence  is  disclosed  :  where,  therefore,  the 
offence  charged  is  that  of  conspiracy,  by  three  per- 
sons, two  of  whom  are  members  of  the  House  of 
Lords  to  deceive  the  House  and  so  to  prevent  the  due 
course  of  justice  and  injure  and  prejudice  a  third  per- 
son by  making  statements  in  the  House  which  they 
knew  to  be  false,  the  magistrate  is  right  in  refusing  to 
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take  any  proceedings  as  members  of  either  House  of 
Parliament  are  not  civilly  or  criminally  liable  for 
any  statements  made  in  the  House,  nor  for  a  conspi- 
racy to  make  such  statements  :  Ex  parte  Waaon,  38 
L.  J.  Q.  B.  302. 


In  England,  the  corresponding  statute  22-23  Vic, 
is  amended  by  sees.  1  and  2  of  30-31  Vic,  ch.  35, 
which  provide  for  the  payment  of  the  costs  of  the  ac- 
cused by  the  prosecutor,  in  certain  cases  where  the 
accused  is  acquitted  by  the  grand  jury,  and  extend  the 
provisions  of  the  first  Act  by  enacting  that  it  will  be 
sufficient,  for  the  purposes  ot  the  act,  if  the  offence 
charged  in  the  indictment  is  substantially  the  same  as 
the  one  gone  into  before  the  magistrates,  though  not 
in  the  sl  t  form.  Of  course,  this  amendment  is  not 
law  in  Canada ;  but,  it  is  as  well  not  to  lose  sight  of  it 
in  reference  to  the  cases  decided  in  England  on  the 
"  Vexatious  Indictments  Act "  since  1867.  See  Reg.  v. 
Bell,  12  Cox,  37. 

ON  TRAVERSE  AND  POSTPONEMENT  OF  TRIAL. 

Sec  30. — No  person  prosecuted  shall  be  en  titled  as  of 
right  to  traverse  or  postpone  the  trial  of  any  indictment 
preferred  against  him  in  any  court,  or  to  imparl  or  to 
have  time  allowed  him  to  plead  or  demur  to  any  such 
indictment :  provided  always  that  if  the  court,  before 
which  any  person  is  so  indicted,  upon  the  application 
of  such  person,  or  otherwise,  is  of  opinion  that  he 
ought  to  be  allowed  a  further  time  to  plead  or  demur 
or  to  prepare  for  his  defence,  or  otherwise,  such  court 
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may  grant  such  further  time  to  plead  or  demur  or 
may  adjourn  the  receiving  or  taking  of  the  plea' or 
demurrer,  and  the  trial  or  (as  the  case  may  be)  the 
trial  of  such  person  to  some  future  time  of  the  sittings 
of  the  court,  or  to  the  next  or  any  subsequent  session 
or  sittmgsof  the  court,  and  upon  such  terms  as  to  bail 
or  otherwise,  as  to  the  court  seems  meet,  and  may  in 
the  case  of  adjournment  to  another  session  or  sitti'ng 
respite  the  recognizances  of  the  prosecutor  and  wit' 
nesses  accordingly,  in  which  case  the  prosecutor  and 
witnesses  shall  be  bound  to  attend  to  prosecute  and 
give  evidence  at  such  subsequent  session  or  sittings 
without  entering  into  any  fresh  recognizances  for  that 
purpose. 

Formerly,  it  was  always  the  practice  in  felonies  to 
try  the  defendant  at  the  same  assizes :  1  ChiUy,  C  L. 
483,  but  it  was  not  customary  nor  agreeable  'to  the 
general  course  of  proceedings,  unless  by  consent  of 
he  parties,  or  where  the  defendant  was  in  gaol  to 
try  persons  indicted  for  misdemeanors  during  'the 
same  term  in  which  they  had  pleaded  not  guilty  or 
traversed  the  indictment :    4  Blackstoue,  351. 

Traverse  took  its  name  from  the  French  de  travers 
which  IS  no  other  than  de  tranaverso  in  Latin  signify, 
ing  on  the  other  side ;  because  as  the  indictment  on  the 
one  side  chargeth  the  party,  so  he,  on  the  other  side, 
Cometh  in  to  discharge  himself:  Lamhard,  540. 

The  word  traverse  is  only  applied  to  an  issue  taken 
upon    an  indictment  for    a    misdemeanor;    and  it 
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should  rather  seem  applicable  to  the  fact  of  putting 
off  the  trial  till  a  following  sessions  or  assizes,  than  to 
the  joining  of  the  issue ;  and,  therefore,  perhaps,  the 
derivation  is  from  the  meaning  of  the  word  transverto, 
which,  in  barbarous  Latin,  is  to  go  over,  i.e.,  to  go 
from  one  sessions,  &c.,  to  another,  and  thus  it  is  that 
the  officer  of  the  court  asks  the  party  whether  he  be 
ready  to  try  then,  or  will  traverse  over  to  the  next 
sessions,  &c.,  but  the  issue  is  joined  immediately  by 
pleading  not  guilty  :   5  Burn's  Justice,  1019. 

To  traverse  properly  signifies  the  general  issue  or 
plea  of  not  guilty  :  4  Stephen's  Comm.,  419. 

To  imparl  is  to  have  licence  to  settle  a  litigation 
amicably,  to  obtain  delay  for  adjustment :  Wharton's 
Law  Lexicon,  verb.  "  imparl," 

The  above  section  of  our  Procedure  Act  is  taken 
from  the  60  aeo.  IIL  &  1  Geo.  IV„  ch.  4,  sees.  1 
and  2,  and  the  14-15  Vic,  ch,  100,  sec.  27,  and  abolishes 
all  these  distinctions  in  the  practice  between  felonies 
and  misdemeanors. 

On  the  14-15  Vic,  ch.  100,  sec.  27,  Oreaves  says : — 
"  This  section  is  intended  wholly  to  do  away  with 
traverses,  which  were  found  to  occasion  much  in- 
justice. A  malicious  prosecutor  could  formerly  get  a 
bill  for  any  frivolous  assault  found  by  the  grand  jury, 
and  cause  the  defendant  to  be  jpprehended  during  the 
sitting  of  the  Court ;  and  then  he  was  obliged  to  tra- 
verse till  the  next  session  or  assizes,  as  he  could  not 


ui-m 


;«  f 


PROCEDURE  IN  CRIMINAL  CASES. 


16S 


.  I   JLOJ- 


compel  the  prosecutor  to  try  the  case  at  the  sessions 
or  assizes  at  whicij  the  bill  was  found.    This  led  to 
the  expense  of  the  traverse-book   and  sundry  fees, 
which  operated  as  a  great  hardship  on  the  defendant', 
not  unfrequently  an  innocent  person.    Again,  the  de- 
fendant, in  many  instances,  has  been  able  to  turn  his 
right  to  traverse  into  a  means  of  improperly  putting 
the  prosecutor  to  expense  and  inconvenience.     The 
intention  of  the  section  is  to  abolish  traverses  alto- 
gether, and  to  put  misdemeanors  precisely  on  the  same 
footing  in  this  respect  as  felonies.    In  felonies,  the 
prisoner  has  no  right  to  postpone  his  trial,  but  the 
Court,  on  proper  grounds,  will  always  postpone  the 
trial.    Under  this  section,  therefore,  no  defendant  in  a 
case  of  misdemeanor  can  insist  on  postponing  his  trial ; 
but  the  Court  in  any  case,  upon  proper  grounds  being 
adduced,  not  only  may,  but  ought  to,  order  the  trial 
to  be  postponed.     If,  therefore,  a  witness  be  absent, 
or  ill,  or  there  has  not  been  reasonably  suflacient  time 
for  the  defendant  to  prepare  for  his  defence,  or  there 
exist  any  other  ground  for  believing  that  the  ends  of 
justice  will  be  better  answered  by  the  trial  taking 
place  at  a  future  period,  the  Court  would  exercise  a 
very  sound  discretion  in  postponing  the  trial  accord- 
ingly." 

There  are  several  cases  in  which,  upon  a  proper  ap- 
plication, the  Court  will  put  off  the  trial.  And  it  has 
been  laid  down  that  no  crime  is  so  great,  and  no  pro- 
ceedings so  instantaneous,  but  the  trial  may  be  put  off, 
if  suflacient  reasons  are  adduced  to  support  the  appli- 
cation ;  but  to  grant  a  postponement  of  a  trial  on  the 
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ground  of  the  absence  of  witnessee,  three  conditions 
are  necessary  :  1st,  the  Court  must  be  satisfied  that  the 
absent  witnesses  are  material  witnesses  in  the  case  ; 
2nd,  it  must  be  shown  that  the  party  appl3ring  has 
been  guilty  of  no  laches  or  neglect  in  omitting  to  en- 
deavour to  procure  the  attendance  of  these  witnesses ; 
and,  3rd,  the  Court  must  be  satisfied  that  there  is  a 
reasonable  expectation  that  the  attendance  of  the  wit- 
nesses can  be  procured  at  the  future  time  to  which  it 
is  prayed  to  put  off  the  trial :  Rex  vs.  D'Eon,  3  Burr., 
1614. 

But  if  an  affidavit  is  given  that,  on  cross-examina- 
tion, one  of  the  absent  witnesses  for  the  prosecution 
who  has  been  bound  over  to  appear,  can  give  material 
evidence  for  the  prisoner,  this  is  sufficient  ground  for 
postponing  the  trial,  without  showing  that  the  defence 
has  made  any  endeavour  to  procure  this  witness's 
attendance,  as  the  prisoner  was  justified  in  believing, 
that,  being  bound  over,  the  witness  would  be  present : 
per  Cresswell,  J.,  Reg.  vs.  McCaHhy,  Car.  &  M.  625. 

In  Reg.  vs.  Savage,  1  C.  &  K.  75,  the  Court  required 
an  affidavit  stating  what  points  the  absent  witness 
was  expected  to  prove,  so  as  to  form  an  opinion  as  to 
the  witness  being  material  or  not. 


The  party  making  an  application  to  postpone  a 
trial,  on  the  ground  of  the  absence  of  a  witness,  is  not 
boukd  in  his  affida\at  to  disclose  all  that  the  absent 
witness  can  testify  to,  but  he  must  show  that  the 
absent  witness  is  likely  to  prove  some  fact  which  may 
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be  allowed  to  go  to  the  jury  ;  he  must  also  show  the 
probability  of  having  the  witness  at  a  later  term  :  per 
Ramsay,  J.,  Reg.  vs.  Dougall,  18  L.  C.  Jur.  85. 

The  Court  will  postpone  until  the  next  assizes  the 
trial  of  a  prisoner  ch-rged  with  murder,  on  an  affidavit 
by  his  mother  that  she  would  be  enabled  to  prove  by 
several  witnesses  that  he  was  of  unsound  mind,  and 
that  she  and  her  family  were  in  extreme  proverty,  and 
had  been  unable  to  procure  the  means  to  produce  such 
witnesses,  and  that  she  had  reason  to  believe  that  if 
time  were  given  to  her,  the  requisite  funds  would  be 
provided  :  Reg.  vs.  Langhurst,  10  Cox,  863. 

But  the  affidavit  of  the  prisoner's  attorney,  setting 
forth  the  information  he  had  received  from  the  mother 
is  insufficient :    Idem. 

Upon  an  indictment  for  a  murder  recently  com- 
mitted, the  Court  will  postpone  the  trial,  upon  the 
affidavit  of  the  prisoner's  attorney  that  he  had  not  had 
sufficient  time  to  prepare  for  the  defence,  the  affidavit 
suggesting  the  possibility  of  a  good  ground  of  defence : 
Reg.  vs.  Taylor,  11  Cox,  840. 

If  the  application  is  made  by  the  defendant,  he  shall 
be  remanded  and  detained  in  custody  until  the  next 
assizes  or  sessions ;  but  where  the  application  is  made 
by  the  prosecutor  it  is  in  the  discretion  of  the  Court 
either,  on  consideration  of  the  circumstances  of  each 
particular  case,  to  detain  the  defendant  in  custody,  or 
admit  him  to  bail,  or  to  discharge  him  on  his  own 
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recognizance :  R.  vs.  Beardtnore,  7  C.  &  P.  497  ;  R. 
vs.  Parish,  7  C.  &  P.  782;  R.  vs.  Othorn,  7  C.  &  P. 
799 ;  Reg.  vs.  Brldgman,  1  0  &  Mar.  271.  But,  as  ji 
general  rule,  after  a  bill  has  been  found,  if  the  of- 
fence be  of  a  serious  nature,  the  Court  w^ill  not  admit 
the  prisoner  to  bail :  Reg.  vs.  Chajyman,  8  C.  &;  P.  668  ; 
Reg.  vs.  Outtridge,  9  C.  &  P.  228 ;  Reg.  vs.  Owen,  9  C. 
&  P.  88  ;  Reg.  vs.  Bowen,  9  C.  &  P.  509 ;  5  Burns  Jus- 
tice, 1082. 

NO  DILATORY   PLEAS    OF  MISNOMER,    ETC.,  ALLOWED. 


Sec.  31.  No  indictment  shall  be  abated  by  reason  of 
any  dilatory  plea  of  misnomer,  or  of  want  of  addition, 
or  of  wrong  addition  of  any  party  offering  such  plea  ; 
but  if  the  Court  be  satisfied,  by  affidavit  or  otherwise, 
of  the  truth  of  such  plea,  the  Court  shall  forthwith 
cause  the  indictment  to  be  amended  according  to  the 
truth,  and  shall  call  upon  such  party  to  plead  thereto, 
and  shall  proceed  as  if  no  such  dilatory  plea  had  been 
pleaded. 

This  clause  is  textually  taken  from  the  7th  Geo.  IV., 
ch.  64,  sec.  19,  of  the  Imperial  Statutes. 

See  post,  sec.  71,  where,  inter  alia,  a  variance  in 
names  may  be  amended. 

The  name  ot  the  prisoner,  says  Taylor  on  Evid., 
note  c,  236,  is  not  a  matter  of  essential  description,  be- 
cause on  this  subject  the  prosecutor  may  have  no 
means  of  obtaining  correct  information.    If,  therefore, 
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the  prisoner's  name  or  addition  be  wront^ly  described, 
or  if  the  addition  be  omitted,  the  Court  may  correct 
the  error,  and  call  upon  the  prisoner  to  plead  to  the 
amended  indictment. 

And  now,  the  total  omission  of  any  addition  to  the 
name  of  the  defendant  is  of  no  consequence,  as  has 
been  seen  ante,  under  sec.  28. 

In  Reg.  vs.  Orchard^  8  C.  &  P.  565,  a  woman  charged 
with  the  murder  of  her  husband,  being  described  as 
"  A.,  the  wife  of  B.  C,"  the  record  was  amended  by  in- 
serting the  word  "  widow"  instead  of  "  wife,"  per 
Lord  Abinger. 

The  plea  in  abatement  is  now  very  little  used,  as 
well  in  consequence  of  this  section  as  of  the  next  sec. 
32,  see  post.  However,  if  pleaded,  it  must  be  remem- 
bered that  it  is  always  required  to  be  framed  with  the 
greatest  accuracy  and  precision,  and  must  point  out 
the  objection,  so  that  it  may  be  readily  amended  or 
avoided  in  another  prosecution  :  O'Gonnell  vs.  Reg.,  in 
error,  11  CI.  &  Fin.  166  ;  so  in  a  plea  of  misnomer,  the 
defendant  must  disclose  his  real  name.  But  now,  by 
sec.  1  of  the  Procedure  Act  of  1869,  see  ante,  the  word 
"  indictment "  includes  "  any  plea,"  so  that  a  plea  in 
abatement  may  be  amended  in  the  same  cases  where 
an  indictment  would  be  amendable. 


By  the  4  Anne,  ch.  16,  sec.  17,  it  is  enacted  that  no 
dilatory  plea  shall  be  received,  unless  the  party  offer- 
ing such  plea  do  by  affidavit  prove  the  truth  thereof ; 
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80  a  plea  in  abatement  to  an  indictment  will  be  sot 
aside,  if  not  sworn  to  or  accompi*nied  by  an  affidavit : 
Rex  vs.  Grainger,  8  Burr,  1617;  Meg.  vs.  Duffy,  9  Ir 
L.  R.  168. 


If  the  name  of  the  defendant  be  unknown,  and  he 
refuse  to  disclose  it,  an  indictment  against  him  as  "  a 
person  whose  name  is  to  the  jurors  unknown,  but  who 
was  personally  brought  before  the  said  jurors  by 
the  keeper  of prison,  "  will  be  suf- 
ficient :  R.  vs.  — ,  R.  &  R.  489. 

Whatever  mistake  may  exist  in  the  indictment,  in 
respect  of  the  name  of  the  defendant,  if  he  appears 
and  pleads  not  guilty,  he  cannot  afterwards   tnke 
advantage  of  the  error  :    1  Ohitty  C.  L.  202  ;  1  Bisfiop 
Cr.  Proced.  677. 

As  a  rule,  the  plea  in  abatement  must  be  pleaded 
before  any  plea   in    bar  when    the  prisoner  is  ar- 
raigned :  2  Hale,  175.     But  the  court  may,  in  its  dis- 
cretion, allow  the  withdrawal  of  the  plea  of  not  guilty, 
so  as  to  allow  the  prisoner  to  plead  in  abatement  or  to 
the  jurisdiction  or  to  demur :  Kinlock'a  case,  Foster, 
16;  i2.  vs.PwrcAa«e,C.  &Mar.617.  And  this  is  entirely 
in  the  discretion  of  the  judge,  who  should  allow  it  for 
the  purpose  of  substantial  justice,  but  not  to  enable  the 
prisoner  to  take  advantage  of  a  mere  technicality :   R. 
vs.  Turner,  2  M.  &  Rob.  214 ;  Reg.  vs.  JSroww.l  Den.  293 ; 
R.  vs.  Odgers,  2  M.  &  Rob.  479. 

Bialwp,  1  Or.  Proced.  884,  says,  that  by  a  plea  in 
abatement,  the  defendant  can  avail  himself  of  the  ob- 
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jection   that  the  grand  jury  finding  the  indictment 
consisted  of  more  than  twenty-three  members. 

WHEN   OBJECTION    TO    INDICTMENT    TAKEN— AMEND- 

MENT,  ETC. 

Sec.  82.— Every  objection  to  any  indictment  for  any 
defect  apparent  in  the  face  thereof,  must  be  taken  by 
demurrer,  or  motion  to  quash  the  indictment,  before 
the  defendant  has  pleaded,  and  not  afterwardo;  and 
every  court,  before  which  any  such  objection  is  taken, 
may,  if  it  be  thought  necessary,  cause  the  indictment  to 
he  forthwith  amended  in  such  particulars,  by  some 
officer  of  the  court  or  other  person,  and  thereupon  the 
trial  shall  proceed  as  if  no  such  defect  had  appeared  • 
and  no  motion  in  arrest  of  judgment  shall  be  allowed 
for  any  defect  in  the  indictment  which  might  have 
been  taken  advantage  of  by  demurrer,  or  amended 
under  the  authority  of  this  Act. 

The  Imperial  Statute,  from   which  this  clause  is 
taken,  reads  as  follows  : 

"  Every  objection  to  any  indictment  for  any  formal 
defect  apparent  on  the  face  thereof  shall  be  taken  by 
demurrer  or  motion  to  quash  such  indictment  before 
the  jury  shall  he  sworn,  and  not  afterwards ;  and  every 
court  before  which  any  such  objection  shall  be  talcen 
for  any  forrrud  defect  may,  if  it  be  thought  necessary 
cause  the  indictment  to  be  forthwith  amended  in  such 
particular  by  some  officer  of  the  court  or  other  porson 
and  thereupon  the  trial  shaJl  proceed  as  if  no  such- 
defect  had  appeared  :"  14-15  Vic,  ch.  100,  sec  26 
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0-reavcs  says  on  this  clause :  "  Under  this  aection  all 
formal  objections  must  be  taken  before  the  jury  are 
sworn.  They  are  no  longer  open  upon  a  motion  in 
arrest  of  judgment  or  on  error.  By  the  common  law, 
many  formal  defects  were  amendable :  see  1  Chitty,  Cr. 
Law,  297,  and  the  cases  there  cited  ;  and  it  has  been 
the  common  practice  for  the  grand  jury  to  consent,  at 
the  time  they  were  sworn,  that  the  Court  should 
amend  matters  of  form  :  2  HawTc.  P.  C,  ch.  25,  s.  98. 
The  power  of  amendment,  therefore  given  in  express 
terms  by  this  section,  seems  to  be  no  additional  power, 
but  rather  the  revival  cf  a  power  that  had  rarely,  if 
ever,  been  exercised  of  late  years." 

A.S  will  be  seen  by  comparing  them,  there  is  a  very 
great  difference  between  the  Imperial  and  the  Cana- 
dian sections  on  this  subject,  consisting  principally  in 
the  omission,  in  the  Canadian  clause,  of  the  words 
"  formal "  and  "  for  any  formal  defect."  Is  it  to  be 
presumeci  that  the  framers  of  our  Act  had  the  intention 
to  extend  the  provisions  of  this  clause  to  any  defect 
apparent  cii  the  face  of  the  indictment,  and  not  only 
to  formal  defects,  as  in  the  English  Act  ? 

Is  it  to  be  inferred,  from  this  clause,  for  instance, 
that  if  a  man  is  indicted  for  having  shot  at  the  moon, 
he  must  either  demur  or  move  to  quash ;  and  that,  if 
he  fails  so  to  do,  he  wfU  be  refused  leave  to  move  in 
arrest  of  judgme^it,  or  bring  error? 

It  is  hardly  to  be  believed  that  such  w^as  the  inten- 
tion of  the  framers  of  the  Act.  However,  it  is  satis- 
factory to  see  that  another  and  more  reasonable  inter- 
pretation can  be  given  to  this  clause.  And  in  this,  as 
in  ail  other  cases,  a  wise  and  safe  rule  exists,  that,  if 
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between  two  possible  interpretations  of  a  statutory 
enactment,  one  leads  to  incongruons  and  repugnant 
conclusions,  whilst  the  other  is  conformable  to  sound 
reason  and  the  fundamental  principles  of  the  law,  the 
latter  must  be  followed. 

Then,  if  the  French  version  of  the  statute  is  referred 
to,  it  will  be  seen  that  formml  defects,  only,  are  pro- 
vided for  thereby  in  this  section  32 :  "  Toute  objection 
a  un  acte  d'accusation  pour  ddfaut  de  forme  apparent " 
says  this  version.  The  French  ver- 
sion is  as  much  law  as  the  English  one :  sec.  133  of 
the  Britith  North,  America  Act ;  and,  in  the  cases,  as  in 
this  one,  vrhere  there  is  a  variance  between  the  two 
versions,  should  not  the  one  similar  to  the  pre-existing 
law  be  held  the  right  one.  And  the  pre-existing 
enactments  on  the  subject,  in  all  the  Provinces,  applied 
only  to  formal  defects. 


A  motion  for  arrest  of  judgment  will  always  avail 
to  the  defendant  for  defects  apparent  on  the  face  of 
the  indictment,  when  these  defects  are  such  that 
thereby  no  offence  in  law  appears  charged  against  the 
defendant.  Such  an  indictment  cannot  be  aided  by 
verdict,  and  such  defects  are  not  cured  by  verdict. 
As  said  in  Reg,  vs.  Waters,  1  Den.  356,  "  There  is  a 
difference  between  an  indictment  which  is  bad  for 
charging  an  act  which,  as  laid,  is  no  crime,  and  an 
indictment  which  is  bad  for  charging  a  crime  defec- 
tively :  the  latter  may  be  aided  by  verdict,  the  former 
cannot." 
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Defects  in  matters  of  substance  are  not  amendable, 
so  if  a  material  averment  is  omitted  the  Court  cannot 
allow  to  amend  the  indictment  by  inserting  it,  for  the 
very  good  reason  that  if  there  is  an  omission  of  a 
material  averment,  of  an  averment  without  which 
there  is  no  offence,  known  to  the  law,  charged  against 
'the  defendant,  then  strictly  speaking,  there  is  no  in- 
dictment ;  there  is  nothing  to  amend  by. 

In  a  criminal  charge  there  is  no  latitude  of  intention 
to  include  anything  more  than  is  charged  ;  the  charge 
must  be  explicit  enough  to  support  itself:  per  Lord 
Mansfield,  2  Burr.,  1127. 


The  Court  cannot  look  to  what  the  prosecutor  in- 
tended to  charge  the  defendant  with  ;  it  can  only  look 
to  what  ha  has  charged  him  with.  And  this  charge, 
fully  and  clearly  defined,  of  a  crime  or  offence  known 
to  the  law,  the  indictment  as  returned  by  the  grand 
jury  must  contain.  If  the  indictment  as  found  by 
the  grand  jury  does  not  contain  such  a  charge,  the 
defect  is  fatal ;  if  the  grand  jury  has  not  charged  the 
defendant  with  a  crime,  surely  it  will  not  be  allowed 
at  a  later  period  of  the  case,  to  amend  the  indictment 
so  as  to  make  it  charge  one. 

It  must  not  be  forgotten  that  when  the  Clerk  of  the 
Court  on  the  grand  jury  returning  the  bill,  asked  them 
to  agree  that  the  Court  should  amend  matters  of  form 
in  the  indictment,  the  grand  jury  gave  their  assent, 
but  on  the  express  condition  that  no  matter  of  sub- 
stance should  be  altered :  and  this  is  right.  Who  are 
the  accusers  on  an  indictment  ?— The  grand  jury,  and 
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to  their  accusation  only  has  the  prisoner  to  answer. 
This  accusation  cannot  be  changed  into  another  one, 
at  any  time,  without  the  consent  of  the  accuser  ■  1 
Ghitty,  Cr.  L.,  298,  324.  And  it  is  hard  to  conceive 
how,  if  they  have  broiight  against  ihe  prisoner  an  ac- 
cusation of  an  offence  not  known  in  law,  the  Court  can 
feel  justified  in  turning  it  into  an  offence  known  in 
law,  by  adding  to  the  indictment  in  their  absence. 

This  section  must  be  interpreted  as  obliging  the  de- 
fendant to  demur  or  move  to  quash  before  joining 
issue  for  defects  apparent  on  the  face  of  the  indict- 
ment, which  the  Court  has  the  power  to  amend.   In  cases 
where  the  Court  has  not  the  power  to  amend  the 
defect  or  omission,  the  motion  for  arrest  of  judgment 
will  avail  to  the  defendant  as  heretofore.    And  this 
clause  itself  supposes  cases  where  the  Court  has  not 
the  power  to  amend,  when  it  says  that  "  No  motion  in 
arrest  of  judgment  shall  be  allowed  for  any  defect  in 
the  indictment  which  might  have  been  taken  advan- 
tage of  by  demurrer,  or  amended  under  the  authority 
of  this  Act:'  giving  certainly  to  understand  that  "a 
motion  for  arrest  of  judgment  shall  be  aUowed  for  any 
defect  in  the  indictment  which  could  not  have  been 
taken  advantage  of  by  demurrer  or  amended  under 
the  authority  of  this  Act,"  leaving  the  question  reduced 
to  what  are  the  amendments  allowed  under  the  authority 
of  this  Aat?     Which  can  be,  it  seems,  very  easily 
answered.    Of  course  this  clause  has  no  reference  to 
the  amendments  allowed  on  the  trial,  by  sections  7o 
and  71,  see  post.    These  do  not  relate  to  defects  ap- 
parent on  the  face  of  the  indictment,  and  cannot,  in 
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consequence,  be  the  subject  of  a  motion  in  arrest  of 
judgment.  Then  the  only  other  clause  in  the  Act 
relating  to  amendments  is  this  section  32.  And  it 
does  not  authorize  amendments  in  matters  of  sub- 
stance or  material  to  the  issue.  For  instance,  if  the 
word  "  feloniously "  in  an  indictment  for  felony  has 
been  omitted,  the  Court  cannot  allow  its  insertion. 
This  would  be  addimj  to  the  offence  charged  by  the 
grand  jury ;  it  would  be  a  change  of  its  nature  and 
gravity  :  note  a,  by  Oreaves,  1  liu,8s.  935  ;  Reg.  vs.  Gray, 
L.  &  C,  366. 

And  in  an  indictment  intended  to  be  for  burglary, 
the  word  "  burglariously,"  if  omitted,  cannot  be  in- 
serted by  amendment.  It  would  be  charging  the 
defendant  with  burglary  when  the  grand  jury  have 
not  charged  him  with  that  offence.  And  in  an 
indictment  intended  to  be  for  murder,  if  it  is  barely 
alleged  that  the  morfal  stroke  was  given  feloniously, 
or  that  the  de^eiidsmt  murdered,  &c.,  without  adding  o/ 
malice  aforethought,  or  if  it  only  charge  that  he  killed  or 
sleu)  without  averring  that  he  murdered  the  deceased, 
the  defendant  can  only  be  convicted  of  manslaughter : 
1  East,  P.  C.  345  ;  1  Ghitty,  Cr.  L.  243 ;  3  Ghitty,  Cr.  L. 
737,  751.  And  why  ?  — Undoubtedly  because  the 
offence  charged  is  manslaughter,  not  murder.  And 
surely  it  will  not  be  pretended  that  the  Court  has  the 
power  by  any  amendment  to  try  for  murder  a  defend- 
ant which  the  grand  jury  has  charged  Vfit\imMnalaughter. 
And  even,  in  the  case  of  a  misdemeanor,  on  an  in- 
dictment for  obtaining  money  by  false  pretences,  ii' 
the  words  "  with  intent  to  defraud  "  are  omitted  in  the 
indictment,  there  is  no  offence  charged,  and  the  Court 
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cannot  allow  their  insertion  by  amendment :  Reg.  ts. 
James,  12  Cox,  127,  per  Lush,  J. ;  see  Archhold,  60.  So 
if  a  statute  makes  it  an  offence  to  do  an  act  "  wilfully" 
or  "  maliciously,"  the  indictment  is  bad  if  it  does  not 
contain  these  words :  Eefj.  vs.  Bent,  1  Den.  167  ;  Meg.  vs. 
lipan,  2  Mood,  16 ;  Reg.  vs.  Turner,  1  Mood,  239,  it 
does  not  charge  the  defendant  vuth  a  crime. 

And  whether  the  defendant  takes  advantage  of  an 
objection  of  this  nature,  or  not,  makes  no  difference. 
Nay,  even  after  verdict,  oven  without  a  motion  in 
arrest  of  judgment,  the  Court  is  obliged  to  arrest  the 
judgment,  if  the  indictment  is  insufficient :  Rex.  vs. 
Wkeatly,  2  Burr.  1127  ;  per  Lord  Mansfield,  and  Deni- 
soii  and  "Wilmot,  J.  J.,  1  East,  146;  1  Ch/ltty,  Cr.  L. 
308;  R.YS.  Turner,  1  Mood.  239;  Reg.xs.  Wehh,lJ)Qn. 
339 :  see  also  Reg.  vs.  Silh,  Dears.  138. 

And  these  omissions  are  not  de;^ect8  in  the  sense  of 
this  word  as  usod  in  this  section  :  they  make  the  in- 
dictment no  indictment  at  all,  or,  at  least,  charge 
the  defendant  with  no  crime  or  offence. 

On  these  principles,  the  Court  of  Queen's  Bench,  in 
Quebec,  (March,  1872,)  by  Duval,  C.  J.,  Badgley  and 
Monk,  J.  J.  (Caron  and  Drummond,  .1.  J.  dissentienti- 
bus),  decided  the  case  of  Reg.  vs.  Kerr,  2  Revue  Critique, 
238. 

In  this  case  the  indictment  was  under  sec.  10,  of  eh. 
20,  32-38  Vic,  for  ar  attempt  to  murder.  A  verdict  of 
guilty  was  given,  but  the  Court  being  of  opinion  that 
the  indictment  was  defective  on  its  face,  and  that 
words  material  to  the  constitution  of  the  offence 
charged  were  omitted  therein,  granted  a  motion  to 
arrest  the  judgment  and  quash  the  indictment,  though 
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the  prosecutor  invoked  section  32  of  the  Procedure 
Act,  and  contended  that  the  prisoner  was  too  late  to 
take  the  objection.  Undoubtedly,  if  this  indictment 
had  been  at  first  demurred  to,  the  Court  of  Queen's 
Bench  would  have  quashed  it,  and  would  not  have 
allowed  it  to  be  amended.  Sections  23  and  78  by 
enacting  that,  even  after  verdict,  an  indictment  shall 
not  be  held  insufficient  for  want  of  the  averment  of 
any  matter  necessary  to  be  proved,  certainly  cannot  be 
made  to  say  that  an  indictment  not  averring  a  matter 
necessary  to  be  proved  is  sufficient,  or  that  a  verdict  on 
such  indictment  will  not  be  quashed. 

Section  32  leaves  the  law  of  amendments  what  it  is 
at  common  law.  It  leaves  to  the  judge  the  discretion 
of  allowmg  or  refusing  the  amendment,  and  in  matter 
of  substance,  no  such  amendment  can  be  allowed.  An 
irregularity  may  be  amendable,  but  a  nullity  is  incur- 
able,  and  it  has  been  held,  that,  the  Court  itself,  ex 
propHo  motu,  will  refuse  to  try  an  indictment  on  which 
plainly  no  good  judgment  can  be  rendered :  E.  va- 
Tremearne,  5  D.  &  R.  413. 


The  ruling  in  the  case  of  Reg.  vs.  Mason,  22  U.  C. 
C.  P.  246,  is  not  a  contrary  decision.  The  concluding 
remarks  of  Gwynne,  J.,  in  this  case,  show  that  the 
Ontario  Court  never  went  so  far  as  to  hold  that  no 
arrest  of  judgment  or  reversal  on  error  should,  in  any 
case,  be  granted  for  any  defect  whatever  in  the  indict- 
ment, apparent  on  the  face  thereof.  What  can  be 
gathered  from  these  remarks,  taken  together  with 
ihoseofHagarty,  C.  J.,  is,thatit  was  there  held  that 
the  objections  taken  would  even  not  have  been  good 


PROCEDURE   IN  CRIMINAL  CASES.  177 

grounds  Of  demurrer,  or  that  if  they  had  been  raised 
by  demurrer,  the  Court  would  have  had  the  power  to 
amend  the  indictment  in  such  particulars,  and  that 
therefore,  the  defendant  was  too  late  to  raise  these 
.objections  after  verdict.    And  this  ruling  is  perfectly 

As  remarked  ante,  if  the  defect  is  one  which  the 
Court  could  amend,  the  objection  must  be  taken  in 
hmme  litis  :  a  plea  of  not  guilty  may  then  be  a  waiver 

01  the  right  to  take  advantage  of  such  a  defect.  But  if 
the  indictment  is  defective  in  a  matter  of  substance  a 
plea  of  not  guilty  is  no  such  waiver.  Nay.  more  '  a 
plea  of  guilty  is  no  such  waiver,  and  does  not  prevent 
the  defendant  from  taking  exceptions  in  arrest  of  judg- 
ment  to  faults  apparent  on  the  record:  1  Chittv  431  • 

2  Hawkins,  466.  The  Court,  as  said  before,  cannot 
allow  an  amendment  adding,  for  instance,  to  the 
oifence  charged,  or  having  the  effect  to  make  the  in- 
dictment  charge  an  offence  where  none,  in  law  was 
charged,  or  to  change  the  nature  of  the  offence  charged 
by  the  grand  jury,  and  the  statute  obliges  to  demur  or 
move  to  quash  before  plea,  only  for  objections  based 
on  amendable  defects. 

It  is  true,  as  remarked  by  the  learned  Judge  in  Meg 
vs.  Mason,  that  the  last  part  of  this  clause  of  our  statute' 
taking  away,  in  express  words,  the  motion  in  arrest  of 
judgment,  is  not  in  the  Imperial  statute ;  but  it  will 
be  seen  ante,  that  Mr.  Oreaves,  Q.  C,  who  framed  the 
English  clause,  is  of  opinion  that  even  without  these 
words.  It  has  the  same  effect :  the  words  and  not  after- 
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ivards,  it   must  be    admitted,  cannot  be   interpreted 
otherwise. 

Another  difference  between  the  two  Acts  consists  in 
the  words  before  the  defendant  has  -pleaded  in  the 
Canadian  Act,  instead  of  before  the  jury  shall  be  sworn 
in  the  English  one.  This  is  not  an  important  change, 
however.  In  all  cases,  a  demurrer  must  be  pleaded 
before  the  plea  of  "  not  guilty,"  though  the  same  may 
not  strictly  be  said  of  the  motion  to  quash  :  Meg.  vs. 
Heane,  9  Cox,  433.  But  though,  perhaps,  in  a  techni- 
cal sense,  a  demurrer  is  not  a  plea,  still,  in  practice,  it 
is  certainly  considered  as  such,  and  to  say  that  the 
defendant  must  demur,  before  the  plea  pleaded,  does 
not  sound  well ;  of  course  the  legislator  meant  to 
oblige  the  defendant  to  demur,  if  he  wishes  to  do  so, 
"before  he  has  pleaded  to  the  matter  of  the  indictment," 
or,  in  plainer  words,  before  he  has  pleaded  not  guilty : 
but  it  would  have  been  better  to  say  so,  than  to  revive 
in  a  legislative  enactment,  even  by  inference  only,  the 
exploded  notion  that  a  demurrer  is  not  a  plea. 
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Sec.  33. — If  any  person  being  arraigned  upon  any 
indictment  for  any  indictable  offence  pleads  thereto  a 
plea  of  "  not  guilty,"  he  shall  by  such  plea,  without 
any  further  form,  be  deemed  to  have  put  himself  upon 
the  Country  for  trial,  and  the  Court  may,  in  the  usual 
manner,  order  a  jury  for  the  trial  of  such  person  accord- 
ingly. 

This  clause  is  taken  from  the  Imperial  Act,  7-8  Geo. 
IV.,  ch.  28,  sec.  1. 


Iinmfl>ir'»«..i 


PKOCEDURE  IN   CRIMINAL  CASES.  179 

Formerly,  after  the  prisoner  had  pleaded  "not 
guilty,"  he  was  asked  by  the  clerk  '' Hoiv  wilt  thou  he 
tried  ? "  To  have  his  trial,  he  had  to  answer,  if  a  com- 
moner "By  Ood  and  the  country;'  if  a  peer  "%  Ood  and 
my  peers."  If  he  refused  to  answer,  the  indictment 
was  taken  pro  confesso,  and  he  stood  convicted  :  4 
Blackstone^  341. 

REFUSAL  TO  PLEAD. 

Sec.  34. — If  any  person,  being  arraigned  upon  any 
indictment  for  any  indictable  offence,  stands  mute  of 
malice,  or  will  not  answer  directly  to  the  indictment, 
in  every  such  case  it  shall  be  lawful  Ibr  the  Court,  if 
it  thinks  fit,  to  order  the  proper  officer  to  enter  a  plea 
of  "  not  guilty  "  on  behalf  of  such  person,  and  the  plea 
so  entered  shall  have  the  same  force  and  effect  as  if 
such  person  had  actually  pleaded  the  same. 

This  clause  is  taken  from  the  7-8  Geo.  IV,  ch.  28 
sec.  2  of  the  Imperial  Statutes. 

Formerly,  to  stand  mute  was  to  confess,  and,  if  the 
defendant  stood  mute  of  malice,  he  was  immediately 
sentenced  :  4  Blackatone,  324,  329.  In  the  case  of  R 
vs.  Mercier,  1  Leach,  183,  the  prisoner  being  arraigned^ 
stood  mute.  The  Court  ordered  the  sheriff  to  return 
a  jury  instanter,  to  try  whether  the  prisoner  stood 
mute  obstinately,  or  by  the  visitation  of  God.  A  jury 
being  accordingly  returned,  the  following  oath  was 
administered  to  them  :  "  You  shall  diligently  enquire 
and  true  presentment  make  for  and  on  behalf  of  Our 
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Sovereign  Lord  the  King,  whether  Francis  Mercier, 
the  now  prisoner  at  the  bar,  being  now  here  indicted 
for  the  wilful  murder  of  David  Samuel  Mondrey, 
stands  mute  fraudulently,  wilfully  and  obstinately,  or 
by  the  providence  and  act  of  God,  according  to  your 
evidence  and  knowledge."  The  jury  examined  the 
witness  in  open  Court,  and  returned  as  their  verdict 
that  the  prisoner  stood  mute  of  malice,  and  not  by  the 
visitation  of  G-od.  Whereupon  the  Court  immediately 
passed  sentence  of  death  upon  the  prisoner,  who  was 
accordingly  executed  on  the  Monday  following. 

A  prisoner  who  had  been  previously  tried  and  con- 
victed, but  whose  trial  was  deemed  a  nullity  on  ac- 
count of  some  informality  in  swearing  the  witnesses, 
was  again  arraigned  upon  an  indictment  for  the  same 
offence,  and  refused  to  plead,  alleging  that  he  had 
been  already  tried:  Littledale,  J.,  and  Vawjhan,  B., 
ordered  a  plea  of  not  guilty  to  be  entered  for  him  un- 
der this  section :  R  vs.  Bitton.  6  C.  &  P.,  92. 


A  person  deaf  and  dumb  was  to  be  tried  for  a  felony  : 
the  judge  ordered  a  jury  to  be  empannelled  ,to  tiy 
whether  he  was  mute  by  the  visitation  of  God  :  th^' 
jury  found  that  he  was  so :  they  were  then  sworn  to 
try  whether  he  was  able  to  plead,  which  they  found 
in  the  aflBrmative,  and  the  defendant  by  a  sign  pleaded 
not  guilty :  the  judge  then  ordered  the  jury  to  be 
I'mpannelled  to  try  whether  the  defendant  was  now 
sane  or  not,  and,  on  this  question,  directed  them  to  say 
whether  the  defendant  had  sufficient  intellect  to  un- 
derstand the   course  of  the  proceedings  to  make  a 
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proper  defence,  to  challenge  the  jurors  and  compre- 
hend  the  details  of  the  evidence,  and  that,  if  they 
thought  he  had  not,  they  should  find  him  of  non-sane 
mind  :  R.  vs.  Pritchard,  7  C.  &  P.  808. 

It  seems  that  where  a  prisoner  who  is  called  on  to 
plead  remains  mute,  the  Court  cannot  hear  evidence 
to  prove  that  he  does  so  through  malice,  and  then 
enter  a  plea  of  not  guilty  under  this  section  ;  but  a 
jury  must  be  empannelled  to  try  the  question  of  malice 
and  It  IS  upon  their  finding  that  the  Court  is  author- 
ized  to  enter  the  plea:  Meg.  vs.  Israd,  2  Oox,  268. 

A  prisoner,  when  called  upon  to  plead  to  an  indict- 
ment.  stood  mute.  A  jury  was  empannelled  and 
sworn  to  try  whether  he  was  mute  of  malice  or  by  the 
visitation  of  God.  A  verdict  of  mute  of  malice  having 
been  returned,  the  Court  ordered  a  plea  of  not  guilty 
to  be  entered  on  the  record  :  Meg.  vs.  Schelter,  10  Cox 
409.  ' 

A  collateral  issue  of  this  kind  is  always  tried  in- 
xtanter  by  a  jury  empanelled  for  that  purpose.  In  fact, 
there  is  properly  speaking  no  issue  upon  it :  it  is  an 
inquest  of  office.  No  peremptory  challenges  aie 
allowed  :  R.  vs.  Ead^^liffe,  Foster,  36,  40.  The  jury 
may  be  chosen  amongst  the  jurors  in  attendance  for 
the  term  of  court,  but  must  be  returned  by  the  sheriff, 
on  the  spot,  as  a  special  panel :  Dickenson's  Quarter 
Sessions,  431.  If  the  jury  return  a  verdict  of  "  mute 
hy  the  visitation  of  God,"  as  where  the  prisoner  is  deaf 
or  dumb,  or  both,  a  plea  of  not  guilty  is  to  be  entered 
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and  the  trial  is  to  proceed  in  the  usual  way,  bi^'t  in  so 
critical  a  case,  great  diligence  and  circumspection 
ought  to  be  exercised  by  the  Court ;  all  the  proceed- 
ings against  the  prisoner  must  be  examined  with  a 
critical  eye,  and  every  possible  assistance  consistent 
with  the  rules  of  law,  given  to  him  by  the  Court :  J{. 
vs.  Steel,  1  Leach,  451.  In  the  case  of  R  vs.  Jone», 
note,  1  Leach,  452,  Blackstone,  J.,  the  jury  returned 
that  the  prisoner  was  "  mute  by  the  visitation  of  God." 
It  appearing  that  the  prisoner,  who  was  deaf  and 
dumb,  could  receive  and  communicate  information  by 
certain  signs,  a  person  skilled  in  those  signs  was  sworn 
to  act  fls  interpreter  and  the  trial  then  proceeded. 

It  would  seem  ..lat  now,  as  whether  the  prisoner 
stands  mute  of  malice  or  by  visitation  of  God,  a  plea 
of  not  guilty  is  to  be  entered,  the  only  reason  why  a 
jury  must  be  sworn  to  enquire  whether  the  prisoner 
stands  mute  of  malice  or  not,  is  to  put  the  Court  in  a 
position  to  know  how  to  act  during  the  trial,  as  above 
stated  in  Steel's  and  Jones'  cases. 

By  section  102  of  the  Procedure  Act  of  1869,  see  post, 
it  is  enacted  that :  "  If  any  person  indicted  for  any  of- 
fence be  insane,  and  upon  arraignment  be  so  found  by 
a  jury  empanelled  for  that  purpose,  so  that  such  per- 
son cannot  be  tried  upon  such  indictment,  or  if,  upon 
the  trial  of  any  person  so  indicted  such  person  arf" 
to  the  Jury  charged  with  the  indictment  to  be  insane, 
the  Court  before  whom  such  persoa  is  brought  to  be 
arraiffnod.oris  tried  as  aforesaid,  may  direct  such  finding 
to  be  reord'^d,  and  thereupon  may  order  such  person 
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to  be  kept  in  strict  custody,  until  the  pleasure  of  the 
Lieutenant-Oovernor  be  known." 

AUTREFOIH     ACQUIT,   AUTREFOIS     CONVICT,    HOW 

PLEADED. 

Sec.  85 -In  any  plea  ofautnfais  convict  or  autrefois 
acquH,  It  .hall  be  sufficient  for  any  defendant  to  state 
thf.f  be  has  been  lawfully  convicted  or  acquitted  (as  the 
ca£o  mny  be)  of  the  offence  charged  in  the  indictment. 

This  clause  is  taken  from  the  14-15  Vic.ch.  100  sec 
28,  of  the  Imperial  Statutes. 

It  is  a  sacred  maxim  of  our  law  that  -  nemo  his  vex. 
an  debet  pro  eadem  causa,"  no  man  ought  to  be  twice 
tried,  or  brought  into  jeopardy  of  his  life  or  hberty 
more  than  once,  for  the  same  offence. 

"This  section  very  properly,"  says  Greaves,  Lord 
Campbell's  Acts,  31,  "abbreviates  the  form  of  pleas  of 
auirefois  acquit  and  autrefois  convict,  and  renders  it 
unnecessary  to  set  forth  the  previous  indictment,  and 
to  make  the  many  averments  of  identity,  and  so  forth 
which  were  requisite  before  the  passing  of  this  statute.'' 

These  pleas  are  of  the  class  called  special  pleas  in 
bar. 

The  following  is  the  form  of  a  plea  o{  autrefois  acquit 
m  answer  to  the  whole  of  the  indictment :— 


„t:i«ii:tiaBtiii 


184 


THE  CRIMINAL  STATUTE  LAW. 


And  the  said  J.  S.,  in  his  own  proper  person  cometh 
into  CouH  here,  and  hamng  heard  the  said  indictment 
read,  saith,  that  our  said  Lady  the  Queen  ought  not  fur- 
ther to  prosp^ute  the  said  indictment  against,  the  said 
J.  S.,  because  he  saith  that  heretofore,  to  wit  at  (describe 
the  Court  correctly)  he,  the  said  J.  S.,  was  lawfully  ac- 
quitted of  the  said  cfence  charged  in  the  said  indictment 
and  this,  he,  the  said  J.  8.  is  ready  to  verify.  Wherefore 
he  prays  judgment,  and  that  by  the  CouH  here  he  may  be 
dism'lssed  and  discharged  from  the  said  premises  in  the 
present  indictment  specified :  Archbold,  132. 

It  is  not  necessary  that  the  plea  should  be  written 
on  parchment :  uqc.  13  of  the  Procedure  Act  of  1869, 
ante. 

If  there  is  more  than  one  count  in  the  indictment 
it  is  better  to  plead  to  each  :  Reg.  vs.  Westley,  11  Cox, 
139.  The  defendant  may,  at  the  same  time,  plead 
over  to  the  indictment,  in  felonies,  by  adding  "  and 
as  to  the  felony  and  larceny  (as  the  case  may  be)  of 
ivhich  the  said  J.  S.  now  stands  indicted,  he,  the  said 
J.  8.,  saith  that  he  is  not  guilty  thereof;  and  of  this,  he 
the  said  J.  S.,  puts  himself  upon  the  country."  If,  how- 
ever, the  defendant  pleads  autrefois  acquit,  without,  at 
the  same  time,  pleading  over  to  the  felony,  after  his 
special  plea  is  found  against  him,  he  may  still  plead 
over  to  the  felony  :  Archbold,  133.  But  it  seems  that 
in  misdemeanors,  if  the  defendant  pleads  autrefois 
acquit  or  autrefois  convict,  and  the  jury  find  against  him 
on  this  issue,  the  verdict  operates  as  a  conviction  of 
the  offence,  and  nothing  remains  to  be  done  but  to 
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sentence  the  prisoner  :  Archhold,  184 ;  1  Chitty,  Cr.  L. 
461,463;  Bishop,  I  Crim.  Proced,  755,  809,  811,  812; 
Reg.  vs.  Bird,  2  Den.  94.  As  a  consequence  of  this,  it 
has  been  held,  in  England,  that,  in  misdemeanors,  the 
defendant  cannot,  even  by  separate  pleas,  at  the  same 
time  plead  autrefois  acquit  or  autrefois  convict,  and  not 
guilty  :  Beg.  vs.  Charlesworth,  9  Cox,  40.  See  also  Bex. 
vs.  Taylor,  3  B.  &  C.  602.  Though  in  a  recent  case  of 
misdemeanor  a  plea  of  not  guilty  seems  to  have  been 
put  in  with  a  plea  of  autrefois  acquit :  Beg.  vs.  Westley, 
11  Cox,  139. 
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Jn  felonies,  the  jury  cannot  be  charged  at  the  same 
time  with  both  issues,  but  must  first  determine  the 
plea  of  former  acquittal:  1  Ghitty,  Cr.  L.  460;  B.  vs. 
Boche,  1  Leach,  134.  The  prisoner  has  the  right  of 
challenge  in  the  usual  way :  2  Hale,  P.  C.  267c? ;  B.  vs. 
Scott,  1  Leach,  404.  If  the  verdict  is  in  favour  of  the 
prisoner,  and  finds  the  plea  proved,  the  prisoner  is 
discharged,  and  the  trial  is  at  an  end.  If,  on  the  con- 
trary, the  jury  find  the  plea  "not  proved,"  they  are 
charged  again,  this  time  to  inquire  of  the  necond  issue, 
i.e.,  on  the  plea  of  not  guilty,  and  the  trial  proceeds  as 
if  no  plea  in  bar  had  been  pleaded :  1  Gliitty,  Cr.  L.  461 ; 
2  Hah,  P.  C.  255  ;  Beg.  vs.  Knight,  L.  «fe  C.  378,  They 
need  not  be  sworn  de  novo,  to  try  the  second  issue  : 
Reg  vs.  Key,  2  Den.347.  Formerly,  when  such  pleas 
contained  the  first  indictment,  with  the  judgment,  &c., 
detailed  at  full  length,  the  prosecutor  could  demur 
to  it,  and  then  the  Court  pronounced  on  that  demur- 
rer, without  the  intervention  of  a  jury ;  but  now,  with 
the  general  form  allowed  by  the  statute,  the  prosecutor 
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meets  the  plea  with  a  general  replication,  entered  only, 
when  the  record  is  made  up,  after  trial,  though  not 
necessarily  actually  pleaded,  and  the  issue  must  be 
determined  by  a, jury:  Archbold,  133;  Note  by 
Greaves,  2  Eussell,  62. 

This  replica rion,  and  the  similiter  (as  to  which  see 
sec.  79  post),  when  so  entered  upon  the  record,  may  be 
as  follows : 

And  hereupon  A.  B.  who  prosecutes  for  our  8%id  Lady  the 
Queen  in  this  behalf,  says,  that  by  reason  of  any  thing  in 
the  said  plea  of  the  said  J.  S.  above  pleaded  in  bar  to  the 
present  indictment,  our  said  Lady  the  Queen  ought  not  to 
be  precluded  from  prosecuting  the  said  indictment  against 
the  said  J.  S.,  because  he  says  that  the  said  J.  S.  was  not 
lawfully  acquitted  of  the  said  offence  charged  in  the  said 
indictment,  in  manner  and  form  as  the  said  J.  S.  hath 
above  in  his  said  plea  alleged;  and  this  he  the  said  A.  B. 
prays,  may  be  inquired  of  by  the  country.  And  the  said 
J.  S.  doth  the  like. 

For  A  form  of  plesioi  autrefois  acquit  or  autrefois  con- 
vict to  one  count  only  of  the  indictment :  see  Lord 
Campbell's  Acts,  by  Greaves,  88. 

When  a  man  is  indicted  for  an  offence  and  acquitted 
he  cannot  afterwards  be  indicted  for  the  same  offence, 
provided  the  first  indictment  were  such  that  he  could 
have  been  lawfully  con  doted  on  it ;  and  if  he  be  thus 
indicted  a  second  time,  he  may  plead  autrefois  acquit, 
and  it  will  be  a  good  bar  to  the  indictment.  The  true 
test  by  which  the  question  whether  such  a  plea  is  a 
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sufficient  bar  in  any  particular  case  may  be  tried,  is 
whether  the  evidence  necessary  to.  support  the  second 
indictment  would  have  been  sufficient  to  procure  a 
legal  conviction  upon  the  first :  R.  vs.  Sheen,  2  C.  &  P. 
634 ;  E.  vs.  Bird,  2  Den.  94 ;  R.  vs.  Drnri/,  3  C.  &  K. 
193.  Thus  an  acquittal  upon  an  indictment  for  bur- 
glary and  larceny  may  be  pleaded  to  an  indictment  for 
a  larceny  of  the  same  goods,  bee  ause  upon  the  former 
indictment  the  defendant  might  have  been  convicted 
of  the  larceny.  But  if  the  first  indictment  were  for  a 
burglary,  with  intent  to  commit  a  larceny,  and  did  not 
charge  an  actual  larceny,  an  acquittal  on  it  would  not 
be  a  bar  to  a  subsequent  indictment  for  the  larceny  ;  2 
Hale,  P.  C,  245;  R.  vs.  Vandercomh,  2  Leach,  716;  be- 
cause the  defendant  could  not  have  been  convicted  of 
the  larceny  on  the  first  indictment.  An  acquittal  upon 
an  indictment  for  murder  may  be  pleaded  in  bar  of  an- 
other indictment  for  manslaughter,  because  the  defend- 
ant could  be  convicted  of  the  manslaughter  on  the  first 
indictment.  So,  an  acquittal  upon  an  indictment  for 
manslaughter  is,  it  seems,  a  bar  to  an  indictment  for 
murder,  for  they  difter  only  in  degree :  2  Hale,  P.  C. 
246;  \  cutty,  Cr.  L.  455. 

Now,  also,  a  person  cannot,  after  being  acquitted 
on  an  indictment  for  felony  or  misdemeanor,  be  in- 
dicted for  an  attempt  to  commit  it,  tor  he  might  have 
been  convicted  of  the  attempt  on  the  previous  indict- 
ment :  sees.  49  &  52,  Procedure  Act  of  1869.  But 
this  applies  only  to  the  common  law  misdemeanor 
of  attempting  to  commit  a  crime,  for  which  section 
49  of  the  said  Act  allows  a  verdict,  and  not  when 
the   attempt   to   commit  the   offence   charged  is  by 
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a    special   statutory  enactment    made   an  indictable 
offence.    So,  upon   an  indictment  for  the  statutory 
felony  of  administering  poison  with  intent  to  murder, 
a  previous  acquittal  on  an  indictment  for  murder,' 
founded  on  the  came  facts,  cannot  be  pleaded  in  bar: 
Reg.  vs.  Connell,  6  Cox,  178,  per  Williams  and   Tal- 
fourd,  J.  J.    An  acquittal  for  the  murder  of  a  child  is  a 
bar  to  an  indictment  for  concealing  the  birth  of  the 
same  child,  because  by  sec.  61  of  ch.  20,  32-33  Vic,  the 
defendant  upon  the  hrst  indictment,  mii^ht  have  been 
found  guilty  of  concealing  the  birth  :  Reg.  vs.  Rylnnd, 
note  by  Greaves,  2  Russell,  55. 

So,  a  person  acquitted  of  a  felony  including  an  as- 
sault, and  for  which  assault  the  defendant  might  have 
been  convicted  upon  the  trial  for  the  felony,  under 
sec  51  of  the  Procedure  Act,  cannot  be  subsequently 
indicted  for  this  assault. 

So,  also,  a  person  indicted  and  acquitted  on  an  in- 
dictment for  a  robbery,  csnnot  afterwards  be  indicted 
for  an  assault  with  intent  to  committ  it :  32-33  Vic, 
ch.  21,  sec.  40.  A  person  iidicted  and  tried  for  a  rml 
demeanor,  which  upon  the  trial  appears  to  amount 
in  law  to  a  felony,  cannot  afterwards  be  indict- 
ed for  the  felony:  the  statute  has  the  words  "«/ 
convicted;'  but,  by  the  comrion  law,  this  rule  would 
extend  to  a  prisoner  acquitted  on  trial :  Sec  50,  Pro- 
cedure Act  of  1869.  A  person  indicted  and  acquitted 
for  embezzlement  cannot  afterwards  be  indicted  as  for 
a  larceny,  or  if  tried  and  acquitted  for  a  larceny,  can- 
not afterwards  be  indicted  as  for  embezzlement  upon 
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evidence  of  the  same  facts.':  3^33  Vic,  oh.  21,  sec.  74 
A  person  indicted  for  larceny  and  duly  acquitted,  can^ 
not  afterwards  be  indicted  for  the  same  facts  for  ob- 
taining by  false  pretences,  and  a  person  indicted  for 
obtaining  by  false  pretences  and  acquitted,  cannot 
afterwards  be  prosecuted  for  larceny  on  tl^e  same 
facts :  32-33  Vic,  ch.  21,  sees.  93  and  99. 

And  the  ruling  E.  vs.  Henderson,  2  Mood.  192;  C  & 
Mar.  328,  as  cited  in  Archbold,  p.  132,  is  not  law  here  • 
but,  a  reference  to  the  report  shows  that  there  was  no 
such  ruling  in  that  case,  as  given  in  Archbold,  and 
even  admitting  there  had  been,  it  would  not  have 
been  free  from  doubt,  even  in  England,  where  they 
have  not  the  enactment  contained  in  sec.  99  of  our 
Larceny  Act:  2  Taylor,  on  Evid.  par.  1516;  though 
see  Meg.  vs.  Adams,  1  Den.  38. 

If  a  man  be  indicted  in  any  manner  for  receiving 
stolen  goods,  he  cannot  afterwards  be  prosecuted 
agam  for  the  same  facts :  32-33  Vic,  ch.  21,  sees.  100 
101,  102,  103.  This  rule  is  equally  applicable,  thouo-h 
the  first  mdictment  be  against  the  defendant  jointly 
with  others,  and  the  second  against  him  alone ;  and 
upon  the  first  indictment  the  prisoner  has  been  ac- 
quitted, and  the  others  found  guilty,  because  he  might 
have  been  convicted  on  the  first :  M.  vs  Da7in  1 
Mood.  429. 

But  the  prisoner  must  have  been  put  in  jeopardy  on 
the  first  indictment.     If  by  reason  of  some  defect  in 
the  record,  either  in  the  indictment,  the  place  of  trial 
the  process,  or  the  like,  the  defendant  was  not  law^ 
fully  liable  to  suffer  judgment  for  the  offences  charged 
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against  him  in  the  first  indictment,  as  it  stood  at  the 
time  of  the  verdict^  he  has  not  been  in  jeopardy,  in  the 
sense  which  entitles  him  to  plead  the  former  acquittal 
or  conviction  in  bar  of  a  subsequent  indictment :  R, 
vs.  Drury,  3  0.  &  K.  190 ;  Reg.  vs.  Green,  Dears  & 
B.  113. 

"  In  general,"  says  Starkie,  Or.  PI.  320,  "  where  the 
original  indictment  is  insufficient,  no  acquittal  founded 
upon  that  insufficiency  can  be  available,  becs'ise  the 
defendant's  life  was  never  really  placed  in  jeopardy, 
and  therefore,  the  reason  for  allowing  the  plea  entirely 
fails." 

And  in  almost  the  same  tena8,Ghitty,  1  Cr.  L.  454, 
says:  "And  hence  we  may  observe  that  the  great 
general  rule  upon  this  part  of  the  subject  is,  that  the 
previous  indictment  must  have  been  one  upon  which 
the  defendant  could  legally  have  been  convicted, 
upon  which  his  life  or  liberty  was  not  merely  in 
imaginary,  but  in  actual  danger,  and  consequently 

in  which  there  was  no  material  error 

Upon  the  same  principle,  where  the  defendant  was 
acquitted  merely  on  some  error  of  indictment,  or  vari- 
ance ill  the  recitals,  he  may  be  indicted  again  upon 
the  same  charge,  for  the  first  proceedings  were  merely 
nugatory.  Thus,  if  an  indictment  for  larceny  lay  the 
property  in  the  goods  in  the  wrong  person,  the  party 
may  be  acquitted,  and  afterwards  tried  on  another, 
stating  it  to  be  the  property  of  the  legal  owner." 

And  even  now,  that  an  amendment  is  allowed  in 
such  a  case,  and  that  the  Court,  on  the  first  indictment, 
might  have  substi,tuted  the  name  of  the  legal  owner 
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for  the  wrong  one  first  alleged,  if  the  indictment  was 
not,  m  fact,  so  amended,  the  plea  of  autrefois  acquit 
cannot  be  sustained ;  the  indictment  must  be  con- 
sidered  a.  it  was,  not  as  it  might  have  been  made ;  the 
Court  was  not  bound  to  amend,  and  the  indictment  to 
be  considered  is  the  indictment  upon  which  the  jury 
in  the  first  case  gave  their  verdict :  Req.  vs  Green 
Dears.  &  B.  113.  * 

An  abortive  trial  without  verdict  cannot  be  pleaded 
as  an  acquittal ;  th,.  acquittal,  in  order  to  be  a  bar 
must  be  by  verdict  on  a  trial.  Thus,  if  after  the  iurv 
are  sworn,  and  the  prisoner  given  in  charge  to  them 
the  Judge,  in  order  to  prevent  a  failure  of  justice  by  a 
refusal  of  a  witness  to  give  his  evidence,  or  bv  reason 
ot  the  non-agreement  of  the  jury  to  a  verdict,  or  by 
reason  of  the  death  or  sach  illness  of  a  juryman  as  to 
necessitate  the  discharge  of  a  jury  before  verdict,  does 
so  discharge  them  without  coming  to  a  verdict  •  Rea 
vs.  FW,  lOCox.276;  7B.&S.  490;  i2.^.vs.  Charlel 
i^oHKl  B.  &  S.,  460  ;  ]  Bum's  Justice,  348 ;  2  Russell, 
bL,  note  by  Oreaves ;  Reg.  vs.  Ward,  10  Cox,  573. 

A  previous  summary  conviction  for  an  assault  is  not 
a  bar  to  an  indictment  for  manslaughter  of  the  party 
assaulted,  dead  since,  founded  upon  the  same  facts  • 
Reg,  vs.  Morris,  10  Cox,  480. 

A  person  was  acquitted  of  an  assault  with  intent  to 
murder,  but  was  convicted  of  an  assault  with  intent  to 
do  grievous  bodily  harm,  and  the  prosecutor  having 
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subsequently  died,  he  was  indicted  lor  murder,  and  it 
was  held  right :  Reg.  vs.  Salvia  10  Cox,  481. 

And  these  two  cases  seem  based  on  a  very  just  prin- 
ciple. There  can  never  be  the  crime  of  murder  till 
the  party  assaulted  dies  :  the  crime  has  no  existence, 
in  fact  or  law,  till  the  death  of  the  party  assaulted. 
Therefore  it  cannot  be  said  that  one  is  tried  for  the 
same  crime  when  he  is  tried  for  assault  during  the 
life,  and  tried  for  murder  after  the  death,  of  the  in- 
jured party.  That  new  element  of  the  injured  per- 
son's death  is  not  merely  a  supervening  aggravation, 
but  it  creates  a  new  crime :  per  Lord  Ardmillan,  in 
Stewart's  case  (Scotland),  cited  in  1  Bishop,  Cr.  L. 
1059.  „ 

A  man  steals  twenty  pigs  at  the  same  time,  can  he 
be  charged  with  twenty  larcenies  of  one  pig,  in  twenty 
different  indictments  ?  After  verdict  on  the  first  in- 
dictment, can  he  maintain  a  plea  of  autrefois  acquit  or 
autrefois  convict  in  answer  to  the  subsequent  indict- 
ments ? 

It  can  be  said  that,  in  principle,  a  man  who  steals 
twenty  pigs,  at  the  same  time,  commits  but  one  lar- 
ceny, but  one  criminal  act.  Suppose  a  man  steals  a 
bag  containing  three  bushels  of  potatoes,  could  he  be 
charged  with  three  larcenies  of  one  bushel  each,  in 
three  different  indictments,  or  with  two  larcenies  in 
two  indictments,  one  of  the  bag,  and  one  of  the  po- 
tatoes ?  Or  if  a  man  steals  ten  pounds  in  ten  one- 
pound  notes,  can  he  be  charged  in  ten  different  indict- 
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ments  with  ten  different  larcenies  of  onf>  pound  ?  If 
that  could  be  done,  then  why  should  it  not  be  allowed 
to  reduce  the  ten  pounds  into  dollars,  and  have  forty 
crimes  and  forty  indictments  ? 

Then  A.,  at  one  shot,  murders  B.  and  C,  though  the 
shot  was  directed  at  B.  only ;  has  he  committed  one 
murder  or  two  murders  ?  If  he  is  tried  for  the  mur- 
der  of  B.  and  acquitted,  can  he  plead  autrefois  acquit 
to  an  indictment  charging  him  with  the  murder  of 
C  ?    Of  course  not.    He  is  guilty  of  two  murders. 

In  all  these  cases  there  has  been  only  one  criminal 
act,  only  one  actual  execution  of  a  criminal  design 
only  one  guilty  impulse  of  the  mind  ;  yet  it  appears  to 
be  settled  that  where  several  chattels  are  stolen  at  the 
same  time,  an  acquittal  on  an  indictment  for  stealing 
one  of  them  is  no  bar  to  an  indictment  for  stealing 
another  of  them,  although  it  appear  that  both  were 
taken  by  the  same  act :  Or.  L.  Commrs'.  8th  Rep  5th 
July,  1845. 

"  And  tbuo  it  hath  happened,"  says  2  Hale,  P  C 
245,  "  that  a  man  acquitted  for  stealing  the  horse 
hax  Hp'.n  arraigned  and  convict  for  stealing  the 

saddi  h  both  were  done  at  the  same  time."  And 

TlffK.  \C-^M-609;2i2u«..ZU0,itwas 

held  that  vvaere  the  prisoner  had  been  convicted  of 
stealing  one  pig,  he  might  be  tried  for  stealing  another 
pig  at  the  same  time  and  place;  but,  as  the  prisoner 
was  undergoing  his  sentence  upon  the  conviction 
already  given  against  him,  the  Judge  (Cresswell,  J  ) 
thought  that  the  second  indictment  should  be  aban- 
doned, and  this  was  done. 
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Erie,  J.  in  Reg.  vs.  Bo7id,  1  Den.,  617,  seemed  to  be  of 
opinion  that  07ie  act  of  taking  could  not  be  two  distinct 
crimes :  he  said :  *'  I  do  not  think  it  necessary  in  a 
plea  of  autrefois  convict,  to  allege  the  identity  of  the 
specific  chattel  charged  to  be  taken  (under  the  old  form 
of  such  pleas).  Suppose  the  first  charge  to  be  taking 
a  coat ;  the  second,  to  be  taking  a  pockt .  book ;  autre- 
fois convict  pleaded ;  parol  evidence  showing  that  the 
pocket-book  was  in  the  pocket  of  the  coat.  I  think 
that  I  would  support  the  plea,  because  it  would  show 
a  previous  conviction  for  the  same  act  of  taking^ 

But  a  note  by  Oreaves,  2  Russell,  60,  thinks  this  dic- 
tum erroneous,  and  the  reporter,  in  Denison,  in  a  foot 
note  to  the  case  says :  "  Qucere,  whether  a  plea  of  autre- 
fois acquit  or  convict  would  be  supported  by  mere  proof 
of  the  same  act  of  taking  ?  Suppose  a  purse  stolen  con- 
taining ten  sovereigns :  five  belonging  to  A. ;  five  to  B. 
Two  indictments  preferred;  one  charging  prisoner 
with  a  theft  from  A.,  the  other  with  a  theft  from  B. ;  a 
conviction  of  the  theft  from  A.  If  the  same  act  of  tak- 
ing were  the  gist  of  the  crime,  he  could  plead  autrefois 
convict  to  the  indictment  of  stealing  from  B.  It  seems 
that,  to  support  a  plea  of  autrefois  convict  or  acquit, 
there  must  be  proof  of  '  a  taking  of  the  sam£  thing  from 
the  same  party  at  the  same  time!  " 

Then,  if,  according  to  this  note,  in  the  case  where  ten 
sovereigns  are  stolen  at  one  and  the  same  time,  in  the 
same  purse,  fi  e  belonging  to  A,,  five  to  B.,  two  crimes 
have  been  committed  by  one  act,  in  the  case  of  the 
stealing  of  a  bag  containing  three  bushels  of  potatoes 
if  the  bag  belongs  to  A,  and  the  potatoes  to  B.,  twolar- 
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cenies  may  be  charged,  one  for  the  bag  and  one  lor  the 
potatoea 

The  proof,  on  a  plea  of  this  nature,  lies  on  the  de- 
fendant, and  he  is  to  begin:  ArdMd.  133;  2  Resell 
b2,  tiote  by  Qreaves. 

In  order  to  prove  a  former  acquittal  or  conviction, 
il  It  took  place  at  a  previous  Assizes  or  in  a  different 
court,  the  prisoner  must  produce  the  record  regularly 
drawn  up :  Rex.  vs.  Bcywman,  6  C.  &  P.  101.  337.  But 
If  It  took  place  at  the  same  assizes,  the  original  indict- 
ment, with  the  notes  of  the  clerk  of  the  court  upon 
It.  are  sufficient  evidence  :  Rex.  vs.  Lea,  2  Mood.  9 
(called  R.  vs.  Parry,  in  7  C.  &  P.  836.) 

In  England,  now,  by  14-15  Vic,  ch.  99,  sec.  13,  it  is 
enacted  that.  "  Whenever,  in  any  proceeding  whatever 
It  may  be,  it  shall  be  necessary  to  prove  the  trial  and 

indictable  offence,  it  shall  not  be  necessary  to  pro- 
duce therecord  of  the  conviction  or  acquittal  of  such 
person,  or  a  copy  thereof,  but  it  shall  be  sufficient  that 
It  be  certified    or  purport  to  be   certified  under  the 
hand  of  the  clerk  of  the  court,  or  other  officer  having 
the  custody  of  the  records  of  the   court  where  such 
conviction  or  acquittal  took  place,  or  by  the  deputy  of 
uch  clerk  or  other  officer,  that  the  paper  produced  is 
<^  copy  of  the  record  of  the  indictment,  trial,  conviction 
andjud^ent  or  acquittal,  as  the  case  may  be.  omit- 
tnig  the  formal  parts  thereof." 

T  ,^*  7!u^^yf  ''''  '"""^  enactments  in  the  Statutory 
Law  ol  the  Dominion,  sees.  26  and  65  of  the  Proce- 
dure Act  applying  only  to  special  cases,  and  sec.  73  of 
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chapter  09  of  the  Consolidated  Statutes  of  Canada 
being  repealed.  Sec.  77  of  the  Procedure  Act  of  1869, 
Bee  post,  provides  how  the  record  shall  be  made  up 
in  any  criminal  case,  but  does  not  refer  to  the  proof  of 
the  acquittal  or  conviction  ;  the  record  must,  therefore, 
be  made  up,  according  to  that  clause,  to  prove  autrefois 
acquit  or  autrefois  convict,  and  the  proof  of  it  must  be 
made  according  to  the  common  law  rules :  as  to  which 
see  2  Taylor  on  Evid.  p.  1878;  2  Burn's  Justice,  54. 
When  the  verdict  is  quashed  for  informalities,  or  any 
other  grounds  than  the  real  merits  of  the  case,  the 
entry  on  the  records  should  state  it  in  these  words, 
"  and  because  it  appears  that  the  said  indictment  is 
not  sufficient  (or  as  the  case  may  he),  therefore  it  is  con- 
sidered and  adjudged  that  the  defendant  go  thereof 
without  day,"  so  as  to  prevent  a  plea  of  "  autrefois 
acquit":  1  CJdtty,  719. 


ATTAINDER  OF   ANOTHER  CRIME   NOT   PLEADABLE. 


1 
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Sec.  36 —No  plea  setting  forth  any  attainder  shall 
be  pleaded  in  bar  of  any  indictment,  unless  the  attain- 
der be  for  the  same  offence  as  that  charged  in  the  in 
dictment.    7-8  Geo.  IV.,  ch.  28,  sec.  4,  Imp. 

Attainder,  is  the  stain  or  corruption  of  the  blood  of 
a  criminal  capitally  condemned :  it  is  the  immediate, 
inseparable  consequence,  by  the  common  law,  of  the 
sentence  of  death,  or  of  outlawry  for  a  capital  offence. 
Upon  the  sentence  of  death  or  the  judgment  of  out- 
lawry being  pronounced,  the  prisoner  is  attaint,  at- 
tinctus,  stained  or  blackened.    He  is  no  longer  of  any 
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credit  or  reputation  ;   he  cannot  be  a  witness  in  any 
court  (but  see  now,  sec.  62  of  the  Procedure  Act  of 
1869,  post),  neither  is  he  capable  of  performing  the 
functions  of  any  other  man,  for.  by  anticipation  of  his 
punishment,  he  is  already  dead  in  Itiv^^cimlitermov 
turn.    The  consequences  of  attainder  are  forfeiture 
and   corruption  of  blood :  4  BlacUone,  880.     And  at 
common  law,  if  a  man  is  attainted,  he  may  plead  such 
attainder  in  bar  to  any  subsequent  indictment  for  the 
same  or  any  other  felony.     And  this  because  such  pro- 
ceeding on  a  second  indictment  cannot  be  to  any  pur- 
pose,  for  the  prisoner  is  dead  in  law  by  the  iirst  attain- 
der.his  blood  is  already  corrupted,  and  he  has  forfeited 
what  he  had  ;  so  that  it  is  absurd  and  superfluous  to 
."iideavour  to  attaint  him  a  second  time  :  4  Blackstone, 
330.    But,  now,  by  the  above  clause,  attainder  is  no 
bar,  unless  for  the  same  offence  as  that  charged  in  the 
nidictment,  and  in  effect  the  plea  of  autrefois  attaint  is 
at  an  end.    See  Archbold,  137. 

See  post  sees.  55  &  5Q  of  the  Procedure  Act  of  1869 
limiting  the  effects  of  attainder. 

In  England,  now,  by  the  33-34  Vic,  ch.  23,  all  at- 
tainders,  corruption  of  blood,  or  forfeiture  of  property 
are  abolished. 

CHALLENGES    BY    THE     DEFENCE.    TO    WHAT    EXTENT 

ALLOWED. 

Sec.  37.— If  any  person  arraigned  for  treason    or 
leiony  challenges    peremptorily  a  greater    number 
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of  men  returned  to  be  of  the  jury  than  twenty 
in  a  case  of  indictment  for  treason  or  felony  punish- 
able with  death,  or  twelve  in  case  of  indictment  for 
any  other  felony,  or  four  in  case  of  indictment  for  mis- 
demeanor, every  peremptory  challenge  beyond  the 
number  so  allowed  in  the  said  cases  respectively  shall 
be  entirely  void,  and  the  trial  of  such  person  shall 
proceed  as  if  no  such  challenge  had  been  made,  but 
nothing  herein  contained  shall  be  construed  to  pre- 
vent the  challenge  of  any  number  of  jurors  for  cause. 

The  Imperial  Act,  7-8  Geo.  IV.,  ch.  28,  sec.  3,  also 
enacts  that  every  peremptory  challenge  beyond  the 
number  allowed  by  law  is  void. 

There  is  in  the  G-eneral  Repeal  Act  of  1869,  a  special 
clause  (sec.  3)  for  New  Brunswick,  on  peremptory 
challenges,  but  it  is  ej[ 


In  England,  thirty-five  peremptory  challenges  are 
allowed  in  cases  of  high  treason,  twenty  in  all  felonies 
and  frauds,  and  none  in  misdemeanors  :  Archhold,  152. 

Section  33  of  ch.  84  of  the  Con.  Stat,  for  Lower 
Canada,  relating  to  challenges  of  jurors,  is  repealed  by 
the  G-eneral  Repeal  Act  of  1869 ;  but  it  was  repealed 
five  years  before,  with  the  whole  of  the  said  chapter  84, 
by  section  13  of  the  27-28  Vic,  ch.  41.  It  would  have 
been  better  to  repeal  par.  8  of  sec.  7  of  this  last  men- 
tioned Act. 

Why  allow  peremptory  challenges  in  misdemeanors 
ill  Canada  ?     It  is  a  great  mistake. 
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By  the  common  law,  if  the  prisoner  challenged  per- 
emptorily  more  of  the  jury  than  he  was  allowed,  this 
was  deemed  a  refusal  to  be  tried,  and,  therefore,  the 
prisoner,  if  he  would  not  retract  his  illegal  challenge, 
stood  convicted,  as  in  cases  where  he  refused  to  plead' 
And,  even  after  the  22  Hen.  VIII,  ch.  14,  had  enacted 
that  "  no  person  arraigned  for  felony  can  be  admitted 
to  make  any  more  than  twenty  peremptory  chal- 
lenges,"  it  was  doubtful  whether,  if  the  prisoner  chal- 
lenged  twenty-one,  he  was  to  stand  convicted  without 
trial,  or  if  the  trial  was  to  proceed,  the  illegal  chal- 
lenge bemg  disregarded  and  overruled :  4  Blackatone 
354.      This  explains   the  phraseology  of  the  above 
clause,  which,  to  remove  all  doubts,  had  to,  and  does 
provide  for  the  consequences  of  a  peremptory  chal- 
lenge over  the  number  allowed,  at  the  same  time  as 
It  enacts  what  is  the  number  allowed  in  all  cases. 

There  are  two  kinds  of  challenges,  the  one  to  the 
array  and  the  other  to  the  polls. 

A  challenge  to  the  array  is  an  exception  to  the  whole 
panel  of  jurors  returned,  and  must  be  made  before  the 
swearing  of  any  of  the  jury  is  commenced :  a  challenge 
to  the  array  must  be  made  in  writing. 

A  challenge  to  the  polls  is  an  exception  to  some  one 
or  more  individual  juror  or  jurors.  It  may  be  made 
orally.  After  issue  joined  between  the  Crown  and 
the  prisoner,  when  the  jury  is  called  and  before  they 
are  sworn,  is  the  only  time  when  the  right  of  chal- 
lenge can  be  exercised :  Eeg.  vs.  Key,  2  Den.  347 ;  Beg. 
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vs.  Shuttleworth,  2  Den.  351.  In  Reg.  vs.  Oiorgetti,  4 
F.  &  F.  546,  it  was  held  that  the  challenge  must  be 
made  before  the  book  is  given  into  the  hands  of  the 
juror,  and  before  the  officer  has  recited  the  oath,  and 
it  comes  too  late  afterwards,  though  made  before  the 
juror  has  kissed  the  book.  In  Reg.  vs.  Frost,  9  C.  &  P. 
136,  it  was  held  that  the  challenge  of  a  juror,  either 
by  the  Crown  or  by  the  prisoner,  must  bo  before  the 
oath  is  commenced.  The  moment  the  oath  has  begun 
it  is  too  late.  The  oath  is  begun  by  the  juror  taking- 
the  book,  having  been  directed  by  the  officer  of  the 
Court  to  do  so.  But  if  the  juror  takes  the  book  with- 
out authority,  neither  party  wishing  to  challenge  is  to 
be  prejudiced  thereby.  But  a  juror  may  be  challenged 
even  after  being  sworn  if  the  prosecutor  consents  : 
Bacon's  Abr.  Verb,  juries,  11;  1  Chitty,  545;  Reg.  vs. 
Mellor,  Dears.  &  B.  494,  per  Wightman,  J. 

It  is  obvious  that  each  juror  must  be  sworn  separ- 
ately, in  misdemeanors  as  well  as  in  felonies.  The 
practice  to  swear  the  jurors  four  at  a  time  in  misde- 
meanors ought  to  be  put  a  stop  to,  now  that  peremp- 
tory challenges  are  allowed  in  misdemeanors  as  in 
felonies. 


The  accused  is  to  be  informed  before  the  swearing 
of  the  jurors,  that  if  he  will  challenge  them  or  any  of 
them,  he  must  challenge  them  as  they  come  to  the 
book  to  be  sworn,  and  before  they  are  sworn ;  the  fol- 
lowing is  the  usual  form :  "  Prisoner,  these  good  men 
whose  names  you  shall  now  hear  called  are  the  jurors 
who  are  to  pass  between  our  Sovereign  Lady  the 
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Queen  and  you  upon  your  trial  {in  a  capital  case,  upon 
your  life  and  death) ;  if,  therefore,  you  would  chal- 
lenge them  or  any  of  them,  you  must  challenge  them 
as  they  come  to  the  book  to  be  sworn,  and  before  they 
are  sworn,  and  you  shall  be  heard"  :  1  Chttiy,  531. 

The  accused  must  make  all  his  challenges  in  person 
even  in  cases  where  he  has  counsel :  1  Chitty,  546 ; 
2  Haivkins,  570. 

"  This  distinction,"  justly  remarks  Bishop,  1  Cr. 
Proced.  944,  "it  would  be  well  should  be  more  strictly 
attended  to  in  practice."  But,  it  is  said  in  3  .Wharton, 
Cf.  L.,  par.  3133  :  "  This,  however,  is  a  mere  arbi- 
trary and  forced  extension  of  the  fiction  of  the  jury- 
men and  prisoner  looking  on  each  other,  to  see  if 
there  is  any  personal  reminiscence  which  would  touch 
the  question  of  indifference.  The  usual  practice  is  for 
this  kind  of  challenge,  as  is  the  case  with  all  others, 
to  be  made  by  counsel." 

To  enable  the  accused  to  make  his  challenges,  he  is 
entitled  to  have  the  whole  panel  read  over,  in  order 
that  he  may  see  who  they  are  that  appear  :  2  Hawkins, 
570  ;  Townley's  case,  Foster,  7. 

A  challenge  to  the  polls  is  either  peremptory  or  for 
cause:  a  peremptory  challenge  is  such  as  a  person 
arraigned  upon  an  indictment  is  allowed  to  make  to  a 
juror  without  assigning  any  cause  :  the  number  of 
these  challenges  allowed  in  each  particular  case  is 
seitled  by  sees.  37  and  38  of  the  Procedure  Act  of 
1869,  ante. 
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Perem^  .ory  challenges  are  not  allowed  upon  any- 
collateral  issue  :  B.  vs.  Batcliffe,  Foster,  42 ;  Barkstead's 
case,  Kelyng's  C.  C. ;  Stevens  &  Haynes,  reprint,  16; 
Johnson's  case,  Foster,  46 ;  Beg.  vs.  Paxton,  10.  L.  C. 
Jurist,  213, 

Hale,  2  P,  C,  267rf,  says  that  no  peremptory  chal- 
lenges are  allowed   to   the   defendant  "if  he  had 
pleaded  any  foreign  plea  in  bar  or  in  abatement, 
which   went  not   to   the   trial  of  the  felony,  but  of 
some    collateral    matter    only."      And   it    is    added, 
in  Bacons  Abr.    Verb,   juries,  9,  that  "this  peremp- 
tory challenj^'e  seems  by  the  better  opinion  to  be  only 
allowable    when   the    prisoner    pleads    the    general 
issue."    This  would  seem  to  take  away  the  right  of 
peremptorily  challenging  on  the  trial  of  pleas  of  "  aut- 
refois acquit,''  or  "  autrefois  convict.'"     But  it  is  not  so  ; 
the  issue  on  a  plea  of  this  kind  is  not  a  collateral  issue, 
And  it  is  said  in  2  Hale,  P.  0.  loc.  cit.  that  if  a  man  plead 
not  guilty,  or  plead  any  other  matter  of  fact  triable  by 
the  same  jury,  and  plead  over  to  the  felony,  he  has  his 
peremptory  challenges.     By  collateral  issues,  must  be 
understood,   for  instance,   where  a  criminal    convict 
pleads  any  matter  allowed  by  law  in  bar  of  execution, 
as  pregnancy,  pardon,  an  act  of  grace,  or,  as  in  Bat- 
clife's  case,  above  cited,  when  a  person  brought  to  the 
bar  to  receive  his  sentence  says  that  he  is  not  the  same 
person  that  was  convicted ;  the  issues  in  these  cases 
being  always  tried  by  a  jury  instanter. 

"Where  several  persons  are  tried  by  the  same  jury, 
each  of  such  persons  has  a  right  to  his  full  number  of 
peremptory  challenges  in  all  cases  where  the  right  of 
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peremptory  challenge  exists ;  and  if  twenty  men  were 
indicted  for  the  same  offence  by  one  indictment,  yet 
every  prisoner  should  be  allowed  his  full  number  of 
peremptory  challenges.  They  may  join  in  their  chal- 
lenges, if  they  wish  to  be  tried  together,  and  then  they 
can  only  challenge  amongst  them  to  the  number 
allowed  to  one.  But  if  they  refuse  to  do  so,  the  Crown 
has  the  right  of  trying  each,  or  any  number  of  them 
less  than  the  whole,  separately  from  the  others,  in 
order  to  prevent  the  delay  which  might  arise  from  the 
whole  panel  being  exhausted  by  the  challenges  •  1 
Chitty,  536. 

So,  in  Charnock's  case,  3  Salk.,  80  (in  many  books 
erroneously  called   Charwick),  three   being   indicted 
together,    Holt,  Ch.  J.,  told  them  "that  each  of  them 
had  liberty  to    challenge  thirty-five   of   those  who 
were  returned  upon  the  panel  to  try  them,  without 
showing  any  cause,  but  that  if  they  intended  to  take 
this  liberty,  then  they  must  be  tried  separately  and 
singly,  as  not  joining  in  the  challenges ;  but,  if  they  in- 
tended to  join  in  the  challenges,  then  they  could  chal- 
lenge but  tb-rty-five  in  the  whole,  and  might  be  tried 
jointly  upon  the  sam    indictment ; "  acr->rdingly,  they 
all  three  joined  in  their  challenge,  and  were  tried  to- 
gether and  found  guilty. 


A  challenge  to  the  polls  for  cause  is  either  princiiml 
OT  for  favour  :  it  is  allowed  to  both  the  prosecutor  and 
the  defendant :  Archbold,  152. 

It  is  said  in  Archbold,  156  :  "  The  defendant  in  trea- 
son or  felony  may,  for  cause  shown,  object  to  all  or  any 
of  the  jurors  called,  (fter  exhausting  his  peremptory 
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challenges  of  thirty-five  or  twenty."  If  this  means  that 
the  prisoner  must  first  exhaust  all  his  peremptory  chal- 
lenges, before  being  allowed  to  challenge  for  cause,  it 
is  an  error,  and  was  so  held  by  the  full  Court  of  Queen's 
Bench,  in  Ontario,  in  Reg,  vs.  Whelan,  28  U.  C.  Q.  B.,  2, 
confirmed  by  the  Court  of  Appeal,  28  U.  C.  Q.  B.,  108 ; 
in  which  case,  it  was  unanimously  held  that  the  pri- 
soner  is  entitled  to  challenge  for  cau  ;  J  j'  .-e  exhaust- 
ing his  peremptory  challenges,  Richarc J.,  concur- 
ring, though  he  had  at  first  at  the  trial,  on  ArchhoUVs 
passage  above  cited,  ruled  that  the  prisoner,  before 
being  allowed  to  challenge  for  cause,  must  first  have 
exhausted  his  peremptory  challenges. 

If  the  prosecutor  or  the  defendant  have  several  causes 
of  challenge  against  a  juror,  he  must  take  them  all  at 
the  same  time:  Bacon's  khr.  Verb,  juries,  11 ;  1  Chitty 
545. 
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If  a  juror  be  challenged  for  cause  and  found  to  be 
indifferent  he  may  afterwards  be  challenged  peremp- 
tomarily,  if,  the  number  of  his  peremptory  challenges 
is  not  exhausted,  1  Chithj,  545  ;  R,  vs.  Oeach,  9  C  &  P 
499. 

The  most  important  causes  of  a  principal  chdWenge 
to  the  polls  are :  1.  Propter  defectum,  on  account  of  some 
personal  objection,  as  alienage,  minority,  old  age,  in- 
sanity, present  state  of  drunkenness,  deafness,  or  a  want 
of  the  property  qualifications  required  by  law  :  See, 
as  to  Province  of  Quebec,  sec.  4,  par.  1  of  32  Vic.  eh.  22, 
Q.      2.   Propter  affectum,  on  the  ground  of  some  pre- 
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sumed  or  actual  partiality  in  the  juror,  who  is  object- 
oil  to  ;  as  if  he  be  of  affinity  to  either  party,  or  in  his 
employment,  or  is  interested  in  the  event,  or  if  he  has 
eaten  or  drank  at  the  expense  of  one  of  the  parties,  ii' 
the  juror  has  expressed  his  wishes  as  to  the  result  ol 
the  trial,  or  his  opinion  of  the  guilt  or  innocence  of  the 
defendant,  also  if  he  wan  one  of  the  grand  jurors  who 
found  the  indictment  upon  which  the  prisoner  is  then 
arraigned,  or  any  other  indictment  against  him  on  the 
same  facts.  3.  Propter  delictum,  on  the  ground  of  in- 
famy as  where  the  juror  has  been  convicted  of  treason, 
felony,  perjury,  conspiracy,  or  any  other  famous  of- 
fence. In  the  Province  of  Quebec,  by  sec.  4,  par.  4, 
32  Vic.  ch.  22,  persons  are  disqualified  who  are  arrest- 
ed or  under  bail  upon  a  charge  of  treason  or  felony,  or 
who  have  been  convicted  thereof. 

A  challenge  to  the  polls  for  favour  is  founded  on  the 
allegation  of  facts  not  sufficient  in  themselves  to  war- 
rant the  Court  in  inferring  undue  influence  or  preju- 
dice, but  sufficient  to  raise  suspicion  thereof,  and  to 
warrant  inquiry  whether  such  influence  or  prejudice 
in  fact  exists.  The  cases  of  such  a  challenge  are  mani- 
festly numerous,  and  dependant  on  a  variety  of  cir- 
cumstances, for  the  question  to  be  tried  is  whether  the 
juryman  is  altogether  indifferent  as  he  stands  unsworn. 
If  a  juror  has  been  entertained  in  the  party's  house,  or 
if  they  are  fellow -servants,  are  cited  as  instances  of 
facts  upon  which  a  challenge  for  favour  may  be  taken  : 
1  Chitty,  544. 


1  ^.i 


In  the  case  of  a  principal  challenge  to  the  polls,  the 
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Court,  without  triers,  examines  either  the  juror  chal- 
lenged, or  any  witness  or  e-\ndence   then  offered,  to 
ascertain  the  truth  of  the  fact  alleged  as  a  ground  of 
challenge,  if  this  fact  is  not  admitted  by  the  adverse 
party;  and  if  the  ground  is  made  out  to  the  satisfaction 
of  the  Court,  the  challenge  is  at  once  allowed,  and  the 
juror  set  aside :  6th  Cr.  Law  Comm.  Report,  1849,  p. 
122.   In  these  cases,  the  necessary  conclusion  inlaw  of 
the  fact  alleged  against  the  juror  is  that  he  is  not  in- 
different, and  this,  as  a  matter  of  law,  must  be  decided 
by  the  Court. 

But  in  the  case  of  a  challenge  for  favour,  the  matter 
of  challenge  is  left  to  the  discretion  of  triers.  In  this 
case,  the  grounds  of  such  challenge  are  not  such  that 
the  law  necessarily  infers  partiality  therefrom,  as,  for 
instance,  relationship ;  but  are  reasonable  grounds  to 
suspect  that  the  juror  will  act  under  some  undue  in- 
fluence or  prejudice. 

The  oath  taken  by  the  triers  is  as  follows :  "  You 
shall  well  and  truly  try  whether  A,B.,  one  o;  the  jurors, 
stands  indiferently  to  try  the  prisoner  at  the  bar,  and  a 
true  verdict  give  according  to  the  evidence.  So  help  you 
Ood." 

No  challenge  of  triers  is  admissible:  1  Ohitty,  549. 

The  oath  to  be  administered  to  the  witnesses  brought 
before  the  triers  is  as  follows  : 

"  The  evidence  which  you  shall  give  to  the  court  and 
triers  upon  this  inquest  shall  be  the  truth,  the  whole  truth 
and  nothing  but  the  truth.    So  help  you  God." 
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If  this  challenge  is  made  to  the  first  juror,  and,  of 
course,  before  any  one  has  been  sworn,  then  the  Court 
will  direct  two  indifferent  persons,  not  returned  of  the 
jury,  to  act  as  triers  ;  if  they  find  against  the  challenge, 
the  jaror  will  be  sworn,  and  be  joined  with  the  triers 
in  determining  the  next  challenges. 

But  as  soon  as  two  jurors  have  been  found  indiffer- 
ent and  have  been  sworn,  then  the  office  of  the  first 
two  triers  ceases,  and  every  subsequent  challenge  is 
referred  to  the  decision  of  the  two  first  jurors  sworn : 
3  Blackstone,  363.  If  the  first  challenge  is  made  after 
more  than  two  of  the  jurors  are  sworn,  then  the  Court 
may  assign  any  two  of  the  jurors  sworn  to  try  the 
challenges.  If  the  challenge  is  made  when  there  is 
yet  only  one  juror  sworn,  one  trier  is  chosen  by  each 
party,  and  added  to  the  juryman  sworn,  and  the  three, 
together,  try  the  challenges,  till  a  second  juror  is' 
sworn  :  1  Ghitty,  549 ;  Bacon's  Abr.  Verb,  juries  E  12 
2  Hale,  274. 

The  trial  then  proceeds  by  witnesses  before  the 
triers,  in  open  Court:  the  juror  objected  to  may  also 
be  examined,  having  first  been  sworn  as  follows : 

"  You  shall  ttnie  answer  make  to  all  such  questions  as 
the  Court  shall  demand  q/  you.    So  help  you  God." 

The  challenging  party  first  addresses  the  triers,  and 
calls  his  witnesses;  then  the  opposite  party  addresses 
them,  and  calls  witnesses  if  he  sees  fit,  in  which  case 
the  challenger  has  a  reply;  or,  perhaps,  with  us  the 
addresses  would  be  in  the  order  provided  by  sec.  45 
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of  the  Procedure  Act  of  1869,  see  2^08t.  But  in  prac- 
tice there  are  no  addresses  in  such  cases.  The  Judge 
sums  up  to  the  triers,  who  then  say  if  the  juror  chal- 
lenged stands  indifferent  or  not :  this  verdict  is  final : 
Roscoe,  197,  198.  Bui  a  Juror  challenged  on  one  side 
and  found  to  be  indifferent,  may  still  be  challenged  by 
the  other  :  1  Chitty,  545. 

Bishop  truly  says,  1  Cr.  Proced.  905:  "It  is  plain 
that  the  line  which  separates  the  challenge  for  princi- 
pal cause,  and  the  challenge  to  the  favour  must  be  either 
very  artificial,  or  very  uncertain." 

And  Wharton,  3  Cr.  L.  3125,  says  :  "  The  distinction, 
however,  between  challenges  for  favour  and  those  for 
principal  cause  is  so  fine,  that  it  is  practically  disre- 
garded." 

The  following  case  was  brought  before  the  Court  of 
Criminal  Appeal,  in  England,  in  1858  i—Reg.  vs.  Mel- 
lor,  Dears.  &  B.  468— On  a  trial  for  murder,  the  panel 
of  petit  jurors  returned  by  the  Sheriff  contained  the 
names  of  two  persons— /os^^/i  Henry  Thome  and 
William  Thormley.  The  name  of  Joseph  Henry  Thome 
was  called  from  the  panel  as  one  of  the  jury  to  try  the 
case  of  Aaron  Mellor ;  and  Joseph  Henry  Thome,  as 
was  supposed,  went  into  the  box  and  w^as  duly  sworn 
as  Joseph  Henry  Thome  without  challenge  or  objection. 
It  was,  however,  discovered  the  next  day,  and  after  the 
prisoner  had  been  convicted,  that  William  Thorniley 
had,  by  mistake,  answered  to  the  name  of  Joseph 
Henry  Thome,  when  this  one  was  called,  and  had  gone 
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TT         .    .  2/.  came  to  the  book  to  bp  Rw«,.« 

Upon  bemg  informed  of  these  facts  thVl,  ^      u 
had  presided  at  the  trial  resni  LlTh  .    ^'  ""^^ 

the  spnf«nn«       J  respited  the  execution  of  the 

me  sentence,  and  reserved  the  case  for  ih^         -j 

B.  (aiz),  that  there  had  been  a  L^■T  .  '^''' 
Crompton.  Crowder,  wlld  ByHr':  '^f  ^• 
nell,  B  («ix),  that  this  was  not  a  mltrial  h„t  ,"' 
ground  of  challenge;  and  by  PollocT  c  g  „„H  ^  f 
liams,  J.,  that  this  was  nota  Lestron  if^.!;'  ^''• 
the  trial,  which  could  have  be\n  reaTr "  d^  "™"'  "' 
of  Criminal  Apoeal     Th.       "™f*'™'"<"""e  Court 

affirmed  by  ^iRJ't'siTtZ.ZoTr"'' 
clearly  that  upon  a  writ  of  error  the!  T  ""''^' 
have  been  quashed     A  „H  if  f  """t'on  would 

the  ohallenris  to  fhe       "^"^  ""do-b'edly  illegal, 

uitiienge  IS  to  the   person   called    not  +^  Ti, 
,«rso„  ^h    ,pp,„^     ^^^^  addressed  bWHe  el  rk 

-  w  „<..Vare  thi^.^orTwhrr::  rr 

tween  our  Sovereign  Ladv  th^  On  I    '^  '°  '"'■ 

your  trial ;  if,  therffore't  iMTairjI"^™ 
aayoftt.«(i.,,that  are  called),  you  muS' " 
them  as  they  come  to  the  book  to\:  sirn  '.fdtf^ 
they  are  sworn,  and  you  shall  be  heard."  Of  coZ. 
ths  address  supposes  that  the  person  who  cle^ 
to  be  sworn  is  the  person  called.    But  thaTver;!" 
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position  deinonntratt .-)  clearly  that  if  the  contrary  takes 
place  it  is  a  causo  of  absolute  nullity.  When  Joseph 
Henry  Thome  was  called,  the  prisoner  could  whut  his 
eyes,  and  feel  confident  thut  Joseph  Henry  Thorne 
would  be  sworn  as  one  of  the  jurors  who  were  to  try 
him.  Why  should  he  have  challenged  ?  He  did  not 
desire  to  challenge  Joseph  Henry  7  hirne.  And  sup- 
posing he  desired  to  challenge  him  for  cause,  surely  it 
is  clear  that  it  is  causes  of  challenge  against  Joseph 
Henry  Tharne  that  he  would  have  brought  forward, 
not  those  against  William  Thorniley.  And  then,  sup- 
pose again,  he  had  challenged  when  Joseph  Henry 
Thome  was  called,  would  not  the  entry  on  the  record 
have  been  that  Joseph  Heni-y  Thome  had  been  chal- 
lenged. Who  would  think  of  an  entry  that  "  Josiph 
Henry  Thome,  &c.,  heincj  called,  &c.,  William  Thorni- 
ley was  challenged  ? "  Upon  this  challenge  to  Joseph 
Henry  Thome's  name,  William,  Thorniley  would  have 
withdrawn ;  then,  if  William.  Thorniley's  name  had 
been  later  called,  would  not  the  prisoner  have  had  to 
challenge  him,  if  he  objected  to  him  ?  Would  he  not 
then  have  had  to  challenge  tvnce  to  get  rid  of  one  man  i 
Would  he  not,  then,  have  been  deprived  of  one  of  the 
peremptory  challenges  he  was  entitled  to  1 

CHALLENGES  BY   THE  CROWN. 

Sec.  38.— In  all  criminal  trials,  whether  for  treason, 
felony  or  misdemeanor,  four  jurors  may  be  peremp- 
torily challenged  on  the  part  of  the  Crown ;  but  this 
shall  not  be  construed  to  affect  the  right  of  the  Crown 
to  cause  any  juror  to  stand  aside  until  the  panel  has 
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been  g^e  tkrougK  or   to  challenge  any  number  of 
jurors  lor  cause.  '""iwr  oi 

^('«<,    sec.  11,  It  ,8  enacted  that  :~The  riuht  of  \hi 

Crown  to  cause  any  juror  to  «f««.        i 

"">  juror  to  stand  aside  until  fVi.. 

panel  has  been  gone  throuifh   ehall  nnt  h!  • 

..n  .he  .ri.,  of  any  indiotLnf  f  ^    ^aj^r^' 

;    .  .  /  ,     '      •  ^^>'-    ^"  a^wse  had  arisen  in  thp 
administration  of  iustice  hv  fh.  n 

mg  cauee  whereby  .'inque.te  romained  unteken  "  In 
th.s  way  the  Crown  couJd  in  .n  arbitrary  manner  on 
every  cnmmal  trial,  challenge  «o  many  of  theTar,^" 
re  urned  on  the  panel  by  the  Sheriff  that  twelve  dd 
""'  ~  "  '°™  »  J-y.  and  the  trial  mi^ht  be 

Trfw^''  r,*"""''  ^^    *-^^'''  >»™'-«™-    To 
prevent  the  trial  going  off  for  want  of  jurors  by  the 

enacts  that  no  peremptory  chaUenge  by  the  Crown 

Trec™iTb"°''^^*''^•''"^"-'--^^^^^^^^^^ 

1  he  Crown,  however,  «  not  bound  to  show  any  cause 
of  challenge,  or  for  the  order  to  <•  stand  aside,"  Tt 
the  panel  has  been  gone  thr<^gK,  and  it  appe^s  tha 
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there  will  not  be  jurors  enough  to  try  the  defendant, 
it  the  peremptory  challenges  are  allowed  to  prevail. 
And  the  panel  is  not  to  be  considered  as  being  gone 
through  for  this  purpose,  until  it  has  been,  not  only 
once  called  over,  but  exhausted  (^puisSe  is  the  word 
used  in  the  French  version  of  the  Procedure  Act  of 
1869,  for  gone  through) ;  that  is,  until  according  to  the 
usual  practice  of  the  Court,  and  what  may  reasonably 
be  expected,  the  fact  is  ascertained  that  there  are  no 
more  jurors  in  the  panel  whose  attendance  may  be 
procured,  and  so  that  unless  the  Crown  be  put  to  show 
its  cause  of  challenge,  "  the  inquest  would  remain  un- 
taken :"    Mansell  vs.  Reg.  (in  error),  Dears.  &  B.  C.  C. 

375. 

In  that  case,  the  panel  contained  fifty-four  names: 
eig-hteen  when  called  were  peremptorily  challenged 
by  the  prisoner ;  fifteen  were,  on  the  prayer  of  the 
counsel  for  the  Crown,  the  prisoner's  counsel  objecting 
and  praying  that  cause  of  challenge  should  be  shown, 
ordered  to  "  stand  by ; "  and  nine  were  elected  and 
tried  to  be  sworn .  This  left  twelve  other  persons  only 
on  the  panel,  and  they  were  at  that  time  absent  de- 
liberating upon  their  verdict  in  another  case.  The 
name  of  William  Ironmonger,  the  first  person,  who, 
upon  the  prayer  of  the  counsel  for  the  Crown,  had 
been  ordered  to  stand  by,  was  then  again  called, 
and  the  counsel  for  the  Crown  again  prayed  that 
he  might  be  ordered  to  stand  by,  upon  which  the 
counsel  for  the  prisoner  prayed  that  cause  of  chal- 
lenge should  be  shown  forthwith.  At  that  moment, 
and  before  any  judgment  was  given  on  this  appli- 
cation, the  twelve  persons  who  sat  as  a  jury  in  the 
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Other  case  came  into  court  and  gave  their  verdict ; 
and  the  counsel  for  the  Crown  then  prayed  that 
William  Ironmonger  should  be  ordered  to  stand  by 
until  such  twelve  persons  should  be  called,  but  the 
counsel  for   the  prisoner   demanded  that  William 
Ironmonger  should  be  sworn  unless  cause  of  challenge 
to  him  were  shown.    The  Court  ordered  that  William 
Ironmonger  should  stand  by,  and  three  persons,  the 
number  required  to  complete  the  jury,  were  taken 
from  the  said  twelve  jurors,  and  elected  and  tried  to 
be  sworn,  although  the  prisoner's  counsel  objected 
that  such  persons  ought  to  be  called  in  their  proper 
order,  with  other  persons  on  the  panel,  and  that  Jacob 
Jacobs,  the  person  whose  name  stood  in  the  panel  im- 
mediately after  that  of  William  Ironmonger  ought  to 
be  next  called.    Upon  a  writ  of  error,  it  was  held  that, 
under  the  circumstances,  the  panel  was  not  goTil 
through,  so  as  to  put  the  Crown  to  assign  cause  of  chal- 
lenge,  until  the  twelve  persons  who  came  into  Court 
before  the  complete  formation  of  the  jury  had  been 
called,  and  that  William  Ironmonger  was  properly 
ordered  to  stand  by  the  second  time:  also,  that  the  three 
persons  required  to  complete  the  jury  were  properly 
called  and  taken  from  the  said  twelve,  without  again 
calling  the  whole  panel  through  in  its  order :  also,  that 
"  stand  by  "  merely  means  that  the  juror  being  chal- 
lenged  by  the  Crown,  the  consideration  of  the  challenge 
shall  be  postponed  till  it  be  seen  whether  a  full  jury 
can  be  made  without  him. 

The  case  of  Meg.  vs.  Lacombie,  13  L.  C.  Jur.  259, 
was  decided  on  the  same  principles,  in  Montreal,  in 
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1869,  by  the  fv/ll  Court  of  Queen's  Bench  upon  a  case 
reserved  by  Mr.  Justice  Mackay,  as  follows : 
"  The  prisoner  was  tried  before  me  on  the  3rd  July, 

1869 At  the  commencement  of  the  trial, 

while  the  petty  jury  were  being  formed,  and  the 
jurors  called  for  this  trial,  numbers  of  jurors  were 
ordered  to  '  stand  aside,'  on  the  prayer  of  the  Crown 
prosecutor.  So  many  jurors  had  been  so  made  '  stand 
aside,'  and  so  many  had  been  challenged  peremptorily 
by  the  prisoner,  that  before  a  complete  jury  was  formed 
the  whole  list  was  gone  through  once :  resort  had 
then  to  be  had  to  those  who,  just  before,  had  been  made 
'  stand  aside.'  I  ordered  them  to  be  called  in  order. 
On  the  first  of  these,  namely  Adolphe  Masson,  being 
called,  he  answered,  and  was  advancing  to  the  jury- 
box,  when  he  was  ordered  to  'stand  aside'  by  the 
Crown  prosecutor ;  the  prisoner's  counsel  objected, 
insisting  that  Masson  should  be  sworn,  unless  the 
Crown  had  cause  for  challenging  him,  and  did  then 
state  sufficient  cause.  This  the  Crown  refused  to  do. 
I  ruled  in  favour  of  the  Crown,  and  Masson  was  or- 
dered to  'stand  aside,'  and  he  was  not  sworn.  Others 
were  called  afterwards,  sworn,  and  the  trial  proceeded 

"    The  prisoner  was  convicted,  and  the 

Court  of  Queen's  Bench,  Drummond,  J.,  dissentiente, 
maintained  the  conviction. 

It  is  most  rei.iarkable,  in  this  last  case,  that  the 
learned  Judges  have  completely  ignored  sec.  7,  par.  8, 
of  the  27-28  Vic,  ch.  41  (1864),  then  in  full  force,  and 
even  now  not  expressly  repealed.  It  is  in  the  follow- 
ing terms : 
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"  No  person  arraigned  and  about  to  be  tried  for  any 
felony  shall  be  permitted  peremptorily  to  challenge 
more  than  twenty  of  the  Jurors  appearing,  when  called 
in  court,  to  serve  as  jurors  upon  such  trial;  and  no 
challenge  on  behalf  of  the  Crown,  shall  be  finally 
maintained  by  theCou-t,  '-xcept  for  cause,  unless  there 
remains  a  sufficient  number  of  qualified  jurors  in  at- 
tendance on  Wq  Court,  without  the  persons  challenged, 
after  ths  right  of  challenge  on  behalf  of  the  person  prose- 
cuted has  been  exhausted.'" 

Now  this  clause  has  never  been  expressly  repealed 
though  it  seems,  as  in  Lacombie's  case,  not  even  to  have 
been  mentioned  in  the  late  case  of  Hex.  vs.  Dougall,  18 
L.  C.  Jur.  242,  where  the  question  of  the  Crown  chal- 
lenges was  raised  (see  post,  under  sec.  40).    Of  course, 
though  not  expressly  mentioned  in  the  General  Re- 
peal Act  of  1869,  it  stands  by  sec.  1  thereof,  repealed 
in  so  far  as  it  is  contrary  or  inconsistent  with  the  Pro- 
cedure Act  of  1869.    And  this  clearly  destroys  the  first 
part  of  this  clause  of  the  Act  of  1864,  which  gives 
twenty  peremptory  challenges  in  all  felonies.    But 
the  second  part  of  this  clause  remains  law.    In  fact  it 
contains  nothing  but  a  re-enactment  of  the  Statute  of 
Edward  I.,  and  says  exactly  the  same  thing  in  other 
words. 

And  so,  besides  the  granting  of  four  peremptory 
challenges  to  the  Crown,  section  38  of  the  Procedure 
Act  is  not  new  law,  and  contains  nothing  but  the  rule 
on  this  question  as  it  has  always  been  since  the  33 
Edward  I,  which  is  interpreted  by  Blackstone  as  fol- 
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lows :  «  However  it  is  held  that  the  King  need  not 
assign  his  cause  of  challenge  till  all  the  panel  is  gone 
through,  and  unless  there  cannot  be  r  ''nil  jury  without 
the  persons  so  challenged.  And  then,  and  not  sooner, 
the  King's  counsel  must  shew  his  cause,  otherwise  the 
juror  shall  be  sworn :  "  4  Blackstone,  363. 

And  it  is  said  in  2  Hawkins,  569  : 

"  However,  if  the  King  challenge  a  juror  before  a 
panel  is  perused,  it  is  agreed  that  he  need  not  show 
any  cause  of  his  challenge  till  the  whole  panel  begone 
through,  and  it  appear  that  there  will  not  be  a  full 
jury  without  the  person  so  challenged."  See  also 
Bacon's  Abr.  Verb,  "juries,"  E.  10. 

In  1  GhtUy,5i1,'it  is  said:  "The  King  need  not 
show  the  cause  until  the  whole  panel  is  exhausted, 
and  if  one  of  the  jurors  was  not  present,  but  appear 
before  his  default  is  recorded,  the  King's  counsel,  if  he 
has  previously  challenged  another  juror,  need  not 
assign  his  cause  of  challenge  till  after  such  defaulter 
has  been  sworn." 

In  the  case  of  Beg.  vs.  Geach,  9  C.  &  P.  499,  Parke, 
B.,  is  reported  to  have  held  that :  "if  on  the  trial  oi  a 
case  of  felony,  the  prisoner  peremptorily  challenges 
some  of  the  jurors,  and  the  counsel  for  the  prosecution 
also  challenges  so  many  that  a  full  jury  cannot  be  had 
the  proper  course  is  to  call  over  the  whole  of  the  panel 
in  the  same  order  as  before,  only  omitting  those  who 
have  been  peremptorily  challenged  by  the  prisoner, 
and,  as  each  juror  then  appears,  for  the  counsel  for  the 
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prosecution  to  state  their  cause  of  challenge  ;  and  if 
they  have  not  sufficient  cause,  and  the  prisoner  does 
not  challenge,  for  such  juror  to  challenge. 

Upon  this  case,  Lord  Campbell,  C.  J.,  in  ManaelVa 
case,  supra,  remarks:  -There  can  be  no  doubt  that 
the  course  pointed  out  by  the  learned  Judge  was, 
under  the  circumstances,  the  proper  course ;  but  is 
there  any  reason  to  suppose  that  if,  after  the  panel  had 
been  once  called  over,  and  before  any  further  step  had 
been  taken  for  the  formation  of  the  jury,  jurors  on  the 
panel  who  had  been  called  and  did  not  at  first  answer 
had  come  into  court  in  sufficient  number  to  make  a 
full  jury,  they  would  have  been  rejected,  and  the 
Crown  would  have  been  put  to  assign  cause  for  its 

challenges  ? No  doubt  it  may  be  assumed,  pHma 

facie,  that  all  the  jurors  in  the  panel  are  in  Court  when 
the  panel  is  called  over,  and  if,  when  it  has  been  once 
called  ov,^r,  there  is  not  a  full  jury  made,  the  usual 
course  would  be  immediately  to  call  the  names  over 
again,  and  to  put  the  Crown  upon  assigning  cause  of 

'^^^^^^^^ but.there  is  no  decision  nor  dictum  to 

the  effect  that  the  panel  may  not  be  called  over  again 
witn  a  view  to  see  whether  there  may  not  be  some  of 
the  jurors  m  the  panel  who  may  have  come  into  court 
and  who  may  make  up  a  full  jury,  without  putting 
the  Crown  to  assign  cause  of  challenge." 

JURIES  DE  MEDIETATE  LINGUA. 

Sec.  S9.—Jmrie8  de  imdietate  linguce  shall  not  here- 
after be  allowed  in  the  case  of  aliens. 
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Ever  since  the  28  Edw.  III.  ch.  13,  aliens,  under  our 
Criminal  Law,  have  been  entitled  to  be  tried  by  a  jury 
composed  of  one  half  of  citizens  and  one-half  of  aliens  or 
foreigners,  if  so  many  of  these  could  be  had.  It  seems 
to  have  been  thought  necessary,  in  Reg.  vs.  Vonhoff, 
10  L.  C.  Jur.  292,  that  these  six  aliens  should  be  na- 
tives of  the  country  to  which  the  defendant  alleged 
himself  to  belong,  but  the  better  opinion  seemed  to  be 
that  six  aliens  were  required,  without  regard  to  what 
nationality  they  were  of  Sec.  2  of  28  Ed.  III.  ch.  13 
says  "  the  other  half  of  aUens." 

However,  this  is  now  of  historical  interest  only,  and 
the  above  clause  has  put  ahens,  all  through  the  Domi- 
nion, on  the  same  footing  as  British  subjects,  as  to  the 
composition  of  the  jury,  so  that  aliens  can  never  now 
be  jurors.  As  to  the  Province  of  Quebec  :  see  sec.  4, 
par.  5,  32  Vic.  ch.  22. 

In  England  also  now,  an  alien  is  not  entitled  to  a 
jury  de  medietate  linguae :  33  Vic.  ch.  14,  Imp.  (1870). 

MANITOBA   AND  PSOVINCE  OP  QUEBEC— JUEIES  HALF 
ENGLISH  AND   HALF   FRENCH. 

Sec.  40— In  those  districts  in  the  Province  of  Quebec 
in  which  the  Sheriff  is  required  by  law  to  return  a 
panel  of  petit  jurors  composed  one  half  of  persons 
speaking  the  English  language,  and  one  half  of  persons 
speaking  the  French  language,  he  shall  in  his  return 
specify  separately  those  jurors  vsrhom  he  returns  as 
speaking  the  English  language,  and  those  whom  he 
returns  as  speaking  the  French  language  respectively ; 
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and  the  names  of  the  jurors  so  summoned,  shall  be 
called  alternately  from  the  said  lists ; 

2.— Whenever  a  person  accused  of  treason  or  felony 
elects  to  be  tried  by  a  jury  composed  one  half  of 
persons  skilled  in  the  language  of  the  defence,  the 
number  of  peremptory  challenges  to  which  he  is  en- 
titled shall  be  divided,  so  that  he  shall  only  have  the 
right  to  challenge  one  half  of  such  number  from 
the  English-speaking  jurors  and  one  half  from  the 
French-speaking  jurors ; 

3.— This  section   apphes  only  to  the  Province  of 
Quebec. 

By  34  Vic.  ch.  14,  "  an  Act  to  extend  to  the  Province 
of  Manitoba  certain  of  tlte  Crindnal  Laws  now  in  force 
in  the  other  Provinces  of  the  Dominion  "  it  is  enacted 
that: 

Sec.  3.— Whenever  any  prosecuted  party  upon  being 
arraigned  before  the  said  General  Court,  or  before 
such  court  as  may  hereafter  be  constituted  by  the 
Legislature  of  Manitoba  to  supersede  the  said  General 
Court,  demands  a  jury  composed  for  the  one  half,  at 
least,  of  persons  skilled  in  the  language  of  the  defence, 
if  such  language  be  either  English  or  French,  he  shaU 
be  tried  by  a  jury  composed  for  the  one  half,  at  least, 
of  the  persons  vv'hose  names  stand  first  in  succession 
upon  the  general  panel,  and  who,  on  appearing  anC 
not  being  lawfully  challenged,  are  found,  in  the  judg- 
ment of  the  Court,  to  be  skilled  in  the  language  of  the 
defence.  , 

Sec.  4 — Whenever,  from  the  number  of  challenges 
or  any  other  cause,  there  is,  in  any  such  case,  a  defi- 
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ciency  of  persons  skilled  in  the  language  of  the  defence, 
the  Court  shall  fix  another  day  for  the  trial  of  such 
case,  and  the  Sheriff  shall  supply  the  deficiency  by 
summoning  for  the  day  so  fixed  such  additional  num- 
ber of  jurors  skilled  in  the  language  of  the  defence  as 
the  Court  may  order,  and  as  are  found  inscribed  next 
in  succession  on  the  list  of  petit  jurors. 

Sec.  6.— Whenever  a  person  accused  of  treason  or 
felony  elects  to  be  tried  by  a  jury  composed  one  half 
of  persons  skilled  in  the  language  of  the  defence,  the 
number  of  peremptory  challenges  to  which  he  is  en- 
titled shall  be  divided,  so  that  he  shall  only  have  the 
right  to  challenge  one  half  of  such  number  from  among 
the  English-speaking  jurors,  and  one  half  from  among 
the  French-speakii^g  jurors. 

The  qualifications  of  the  jurors,  and  the  mode  of 
making  the  jury  lists  and  panels,  of  summoning  the 
jurors,  &c.,  are  regulated  in  each  of  the  Provinces  by 
local  statutes  :  see  remarks  under  sec.  44,  post,  of  the 
Procedure  Act  of  1869. 

In  the  Province  of  Quebec,  the  law  actually  in 
force  on  such  matters  is  the  32  Vic,  ch.  22,  (1869,  Q.) 
as  amended  by  35  Vic,  ch.  10  (1871,  Q.) ;  sections  7,  8, 
9, 10,  11,  12,  13  and  14  of  the  27-28  Vic,  ch.  41  (1864) 
are  also  in  force ;  sections  7,  8,  10  &  11  apply  to  trials 
in  criminal  matters,  as  follows : 

Sec.  7.— Except  in  the  cases  hereinafter  mentioned, 
the  names  of  the  petit  jurors  summoned  to  attend  any 
Court  of  Criminal  Jurisdiction  shall  be  called  over  in 
the  order  in  which  they  stand  on  the  panel,  and  the 
first  twelve  jurors  whose  names  are  so  called  and  who 
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are  present  in  Court,  ai,  1  are  not  lawfully  challenged, 
or  declared  disqualified,  shall  be  sworn  for  the  first 
trial ;  and  the  clerk  shall,  at  every  trial,  begin  at  the 
name  next  after  that  of  the  last  juror  sworn,  and  so 
on  until  he  has  gone  through  the  panel,  when  he  shall 
begin  at  the  top  thereof  again,  and  go  through  it,  as 
aforesaid,  omitting  the  names  of  any  jurors  who  are 
then  engaged  in  trying  any  case : 

2.— If  any  prosecuted  party  upon  being  arraigned, 
demands  a  jury  composed,  for  the  one  half  at  least,  of 
persons  skilled  in  the  language  of  his  defence,  if  such 
language  be  English  or  French,  he  shall  be  tried  by  a 
jury  composed,  for  the  one  half  at  least,  of  the  per- 
sons whose  names  stand  first  in  succession  upon 
the  panel,  and  who,  on  appearing,  and  not  being 
lawfully  challenged,  are  found  in  the  judgment  ol 
the  Court  to  be  skilled  in  the  language  of  the  de- 
fence : 

3.— If  upon  the  trial  of  a  person  for  any  crime 
not  punishable  with  death,  the  prosecuting  officer 
and  the  party  prosecuted  consent  that  the  trial  jury 
shall  be  composed  exclusively  of  persons  speaking  the 
English  language,  or  of  persons  speaking  the  French 
language,  the  jury  shall  be  composed  of  the  first 
twelve  persons  speaking  the  language  agreed  upon, 
who,  being  called  in  succession  from  the  panel,  ap- 
pear and  are  -not  lawfully  challenged  or  disqualified 
I'rom  serving  : 

4.— But  if  there  be  not  a  sufficient  number  of 
persons  speaking  the  language  agreed  upon,  remain- 
ing unchallenged  or  qualified,  the  remainder  of  the 
number  required  shall  be  taken  from  the  panel  with- 
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out  reference  to  language,  in  the  order  in  which  they 
appear  therein : 

6.— If  on  or  subsequent  to  the  arraignment  of  any 
person    charged   with   an    offence    punishable   with 
death,  the   prosecuting    officer  and  the  party  prose- 
cuted consent  that  the  trial  jury  shall  be  composed 
exclusively  of  persons  speaking  the  English  language, 
or   of  persons  speaking  the    French  language,  the 
Sheriff  shall  forthwith   make  a  supplementary  panel 
of  thirty-two  jurors,  which  panel  shall  be  made  by 
taking  from  the  Jury  List,  in  order  as  they  appear 
therein,  the  names   of  thirty-two   persons  speakino- 
the  required  language,  and  resident  within  five  leaguel 
of  the  place  of  trial,  commencing  with  the  first  name 
of  a  juror  qualified  to  be  on  such  panel,  which  appears 
on   the  Jury  List,  after  the  name  of  the  last  juror 
taken    for  the   ordinary   panel,  for  the   term  then 
sitting : 

6.— If  the  party  prosecuted  is  entitled  to  be  tried 
either  in  whole  or  in  part  by  persons  skilled  in  the 
language  of  his  defence ;  and  if,  from  the  number  of 
challenges,  or  from  any  other  cause,  there  is  in  any 
such  case  a  deficiency   of  such   persons,   the  Court 
shall  fix  another  day  for  the  trial  of  such  case,  and  the 
Sheriff  shall  supply  the  deficiency  by  summoning,  for 
the  day   so  fixed,  such  additional  number  of  jurors 
skilled  in  the  required  language  as  the  Court  may 
order,  and  as  are  found  inscribed  on  the  List  of  Petit 
Jurors  next  in  succession  after  the  jurors  already  sum- 
moned for  the  term  or  session  at  which  such  trial  is 
to  be  had  (see  jpost,  sec.  41  of  the  Procedure  Act  of 
1869). 
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7.— The  additional  or  supplementary  jurors  sum- 
moned under  the  foregoing  sub-sections  shall  not  be 
considered  as  summoned  for  any  particular  case;  but 
shall  be  considered  as  an  addition  to  the  general  or 
ordinary  panels  of  jurors  summoned  during  the  same 
term,  and  shall  be  bound  to  attend  so  long  as  the 
Court  shall  order ;  and  whilst  they  are  so  required  to 
attend,  shall  be  competent  to  serve,  and  bound  to 
serve,  with  the  jurors  on  the  general  or  ordinary  panels 
in  all  cases  in  which  extra  jurors  speaking  the  same 
language  as  the  jurors  upon  such  supplementary 
panel  are  required : 

8.— No  person  arraigned  and  about  to  be  tried  for 
any  felony  shall  be  permitted  peremptorily  to  chal- 
lenge more  than  twenty  of  the  jurors,  appearing  when 
called  in  Court  to  serve  as  jurors  upon  such  trial ;  and 
no  challenge  on  behalf  of  the  Crown  shall  be  finally 
maintained  by  the  Court  except  for  cause,  unless  there 
remains  a  sufficient  number  of  qualified  jurors  in  at- 
tendance on  the  Court;  without  the  persons  chal- 
lenged after  the  Tight  of  challenge  on  behalf  of  the 
party  prosecuted  has  been  exhausted:  see  ante,  sees. 
37  and  38  of  the  Procedure  Act  of  1869 : 

9.— Judgment  after  verdict  upon  any  indictment  or 
information  for  any  felony  or  misdemeanor  shall  not 
be  arrested,  stayed  or  reversed,  because  any  unquali- 
fied person  or  persons  served  upon  the  jury  who  tried 
the  case. 

Sec.  8.— See  ante,  under  section  11  of  the  Procedure 
Act  of  1869. 
Sec.  10. — Provides  for  the  payment  of  jurors. 
Sec.  11.— Providesfor  the  penalties  against  absent  juron 
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ami  o§uier8  contravening  the  prommonn  of  this  Act.    Thin 
neotion  is  repeated  in  82  Vic.  ch  22,  Q. 

The  right  to  have  a  jury  composed  of  at  least  one 
half  of  persons  skilled  in  the  language  of  the  defence, 
must,  undoubtedly,  both  in  Manitoba  and  Quebec,  be 
exercised  upon  arraignment.  Immediately  after  ar- 
raignment, the  veiiire  is  presumed  to  have  issued,  and 
if  it  issues  without  this  order,  the  jurors  must  be  sum- 
moned  in  the  usual  manner,  that  is  to  say,  without 
regard  to  language. 

Both  in  Manitoba  and  Quebec,  this  right  is  given  in 
misdemeanors  as  well  as  in  felonies.  Why  are  sub- 
section 2  of  chap.  40,  of  the  Procedure  Act  of  1869,  for 
Quebec,  and  sec.  5,  of  34  Vic.  ch.  14,  for  Manitoba, 
restricted  to  treason  and  felonies  ?  It  seems  to  have 
been  forgotten  that  peremptory  challenges  were  also 
now  allovved  in  misdemeanors. ' 

In  Reg.  vs.  Dougall,  18  L.  C.  Jur.,  85,  it  was  held 
by  Mr.  Justice  Ramsay :      1st.  That  where  the  de- 
*  fendant  has  asked  for  a  jury  composed  one  half  of 
the  language  of  the  defence,  six  jurors  speaking  that 
language  may  first  be  put  into  the  box,  before  call- 
ing any  juror  of  the  other  language ;   2nd.  That  the 
right  of  the  Crown  to  tell  jurors  '<  to  stand  aside," 
exists  for  misdemeanors  as  well  as  for  felonies-  3rd. 
That  when  to  obtain  six  jurors  speaking  the  lan- 
guage of  the  defence,  all  speaking  that  language  have 
been  called,  the  Crown  is  still  at  liberty  to  challenge 
to  stand  aside,  and  is  not  held  to  show  cause  until  the 
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Whole  panel  U  exhausted,     Mr.  Justice  Bamsay  said 
hat  the  c.il,„R  the  jurors'  names  alternately  from  the 

hnghsh  and  French  lists,  mentioned  in  section  W  of 
he  Procedure  Act  is  only  directory  and  applies  only 

.othecallmgol  the  jury  in  ordinary  oases,  where  no 
order.has  been  given  for  a  jury  composed  of  one  half 

Kng^^sh  and  one  half  French,  The  case  was  reserved 
by  the  learned  Judge,  for  the  consideration  of  the  f«,l 
ourt  but  only  on  the  one  point  thirdly  above  men- 
tioned, which  ,.  .nore  intelligibly  given  in  the  sun  . 
mary  of  the  report  of  the  decision  of  the  full  Court  it 
page  242  L,  0,  Jur„  as  follows:  "Where,  to  obtain 
»ix  jurors  speaking  the  language  of  the  defence  (En.^. 
hsh)  the  list  of  jurors  speaking  that  language  wus 
called,  and  several  were  ordered  by  the  Ciowu  to 

sw"^™*^!      ,"".'"' '^""''"''"P""^"'«j"°"''eing 
717'        "  "^!■-«°""»«»^ed  to  call  the  panel  alte,: 

XlTy.  V  ''  °'  *"""  ^'^^'"S  ">«  English 
and  French  languages,  and  one  of  those  (English) 

previously  ordered  to  "stand  aside,"  was  again  called: 
Held,  that  the  previous  "  stand  aside  "  stood  good  until 
■he  panel  was  exhausted  by  all  the  names  on  both 
usts  being  called," 

This  was  the  only  point  reserved  and  the  only  one 
deeded,  and  that  could  be  decided  by  the  full  court. 
As  «aid  by  Mr.  Justice  Bamsay,  "  Be  the  question  re- 
served  difficult  or  not,  the  Court  has  no  authority  to  go 
beyond  it,  and  any  excursion  into  other  matters  is 
totally  uncalled  for  and  without  jurisdiction,"  A  refer- 
ence  to  such  "excursions"  in  DougcM's  case  would 
lead  to  the  inference  that  the  majority  of  the  judges 
were  of  opinion  that,  in  all  such  cases,  the  jurors  should 
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be  called  alternately  from  the  two  lists,  and  that,  if  by 
the  consent  of  the  parties,  six  jurors  of  one  language 
have  first  been  called  and  sworn  from  one  of  the  lists, 
as  in  this  case,  then  the  calling  from  that  list  should 
go  on  from  the  sixth  juror  sworn,  and  not  begin  the 
said  list  over  again.  It  does  not  appear  by  any  of  the 
remarks  of  the  learned  judges  in  this  case  why,  when 
a  jury  composed  of  six  English  and  six  French  has 
been  ordered  (the  defence,  say,  being  English),  the  list 
of  the  English  jurors  is  not  first  called,  till  six  English 
jurors  are  sworn,  and  why  the  list  of  the  French  jurors 
is  not  then  called  over  till  six  French  jurors  are  also 
sworn  :  see  27-28  Vic.  ch.  41,  sec.  7,  ante  ;  the  chal- 
lenges being  divided  according  to  sub-section  2  of  sec. 
40  of  the  Procedure  Act. 

PROCEDURE  WHEN  PANEL  EXHAUSTED. 

Sec,  41. — "Whenever,  in  any  criminal  case,  the  panel 
has  been  exhausted  by  challenge,  or  by  default  of 
jurors  jy  non-attendance  or  not  answering  when 
called,  or  from  any  other  cause,  and  a  complete  jury 
for  the  trial  of  such  case  cannot  be  had  by  reason 
thereof,  then  upon  request  made  on  behalf  of  the  Crown, 
the  Court  may  in  its  discretion  order  the  Sheriff  or 
other  proper  officer  forthwith  to  summon  such  num- 
ber of  good  men  of  the  district,  county  or  place, 
whether  on  the  roll  of  jurors  or  otherwise  qualified  as 
jurors  or  not,  as  the  Court  may  deem  necessary  and 
may  direct,  in  order  to  make  up  a  full  jury  ;  and  such 
Sheriff  or  officer  shall  forthwith  summon  by  word  of 
mouth  or  in  waiting,  the  number  of  persons  he  is  so 
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required  to  summon,  and  add  their  names  to  the 
general  panel  „f  jurors  returned   to  serve  at  that 
court,  and  (subject  to  the  right  oi  the  Crown  and  of 
he  accused  respectively,  as  to  challenge  or  direction 
0  s  and  aside)  the  persons  whose  name!  are  T^Z 
to  the  panel  shall  (whether  otherwise  qualified  or  not) 
be  deemed  duly  qualified  as  jurors  in  the  case,  and  so 
ant.1  a  complete  jury  is  obtained,  and  the  trial  shall 
then  proceed  as  if  such  jurors  were  originally  returned 
ddy  and  regularly  on  the  panel;  and  if  before  such 
order  one  or  more  persons  have  been  sworn  or  ad- 
mitted  unchallenged  on  the  jury,  he  or  they  may  be 
re  ained  on  the  jury,  or  the  jury  may  be  discharged  a 
the  Cour  may  direct;  every  person  so  summoned  =^  a 
juror  shall  forthwith  attend  and  act  in  obXce  to 
the  summons,  and  if  he  makes  default  shall  be  pZsZ 
able  m  like  manner  as  a  juror  summoned  in  the  usual 
way ;  such  jurors  so  newly  summoned  shall  be  added 
to  the  panel  for  such  case  only. 

that*  ITcc^T  '"^Z*  "^  ~  ""'-^"-^  '^  *<«». 
that  the  Court  is  authorized  to  give  the  order  men^ 

tioned  m  this  section,  and  even  then,  whether  this 
order  wi  I  be  given  or  not  is  left  to  the  discretion  oi 
the  Court.  It  must  not  be  forgotten  that  this  clause 
specidly  enacte  that  such  jurors  summoned  as  thtel 
provided  for  shall  be  added  to  the  panel  only  for  Z 
case  m  which  such  order  has  been  given 

In  Quebec  and  Manitoba,  special  provisions  are  in 
force  respecbng  the  procedure  to  be  taken,  when  " 
dehciency  of  persons  skilled  in  the  language  of  the 
defence  occurs  m  cases  where  the  defence  I  entitled 
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to  a  mixed  jury :  they  are,  for  Quebec,  contained  in 
sec.  7,  sub-sees,  6  and  7  of  27-28  Vic.  ch.  41,  and,  for 
Manitoba,  in  sec.  4  of  ch.  14,  34  Vic.  These  clauses  are 
very  different  from  sec.  41  of  the  Procedure  Act  of 
1869,  though  on  the  same  subject ;  yet  this  last  one 
also  applies  to  Quebec  and  Manitoba.  Such  a  state  of 
things  reminds  one  of  Lord  Thurlow's  emphatical  ex- 
pression :  "  the  damned  statute  law." 

SAVING  OF  POWEES  NOT  EXPRESSLY  ALTERED. 

Sec.  42.— Nothing  in  this  Act  shall  alter,  abridge  or 
affect  any  power  or  authority  which  any  Court  or 
Judge  hath  when  this  Act  takes  effect,  or  any  practice 
or  form  in  regard  to  trials  by  jury,  jury-process,  juries 
or  jurors,  except  only  in  cases  where  such  power  or 
authority  is  expressly  altered  by  or  is  inconsistent  with 
the  provisions  of  this  Act. 

This  enactment  is  not  very  clear.  If  it  is  meant  to 
say  that  all  that  is  not  repealed  remains  in  force,  it 
might  well  have  been  left  out.  Yet  it  is  hard  to  give 
it  any  other  interpretation.  Anything  else  it  may  seem 
to  relate  to  is  amply  provided  for  in  sec.  1  of  the 
General  Repeal  Act  of  1869,  32-33  Vic.  ch.  36. 

AFFIRMATION  INSTEAD  OF  OATH    IN    CERTAIN  CASES. 

Sec.  43. — Any  Quaker  or  other  person  allowed  by 
law  to  ajBBirm  instead  of  swearing  in  civil  cases,  or 
solemnly  declaring  that  the  takinp-  of  any  oath  is,  ac- 
cording to  his  religious  belief  uni    ,  ful.,  who  is  sum- 
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moned  as  a  grand  or  petit  juror  in  any  criminal  case 
shall  instead  of  being  sworn  in  the  usual  form,  be  per- 
mitted to  make  a  solemn  affirmation  beginning  with 
the  words  following :  "  I,  A.  B.,  do  solemnly,  sincerely 
and  truly  affirm,"  and  may  then  serve  as  a  juror  as  if 
he  had  been  sworn,  and  his  declaration  or  affirmation 
shall  have  the  same  effect  as  an  oath  to  the  like  effect  • 
and  m  any  record  or  proceeding  relating  to  the  ca^e.  it 
may  be  stated  that  the  jurors  were  sworn  or  affirmed  • 
and  m  any  indictment  the  words  "upon  their  oath 
present    shall  be  understood  to  include  the  affirmation 
of  any  juror  affirming  instead  of  swearing. 

This  clause  extends  to  jurors  the  provisions  of  sec 
61  (see  post),  allowing  to  witnesses,  in  certain  cases,  to 
make  an  affirmation  instead  of  an  oath.    In  England 
a  similar  enactment  is  contained  in  30-8]  Vic  ch  35 
sec.  8.  •      .    u, 

AS  TO    ACTS    OF    PROVINCIAL    LEGISLATURES  RESPECTING 

JURORS. 

Sec  44.-Aad  for  avoiding  doubt,  it  is  declared  and 
enacted  that  every  person  qualified  and  summoned  as 
agrandjurororasapettyjurorin  criminal  cases  ac- 
cording to  the  laws  which  may  be  then  in  force  in  anv 
1  rovmce  of  Canada,  shall  be  and  shaU  be  held  to  be 
duly  qualified  to  serve  as  such  juror  in  that  Province 
^^'hether  such  were  laws  passed  before  or  be  passed 
alter  the  coming  into  force  of  the  "  British  North 
America  Act,  1867  "-subject  always  to  any  provision 


L 

230 


THE  CRIMINAL  STATUTE  LAW. 


in  any  Act  of  the  Parliament  of  Canada,  and  in  so  far 
as  such  laws  are  not  inconsistent  with  any  such  Act. 

To  the  Provincial  Legislatures,  by  The  British  North 
America  Act,  is  given  exclusively  the  power  to  legis- 
late on  matters  relating  to  the  constitution,   mainten- 
ance and  organization  of  Provincial  Courts,  both  of 
civil  and  criminal  jurisdiction.    On  the  ground  that 
the  jurors  are  a  part  of  the  constitution  and  organiza- 
tion of  the  criminal  courts,  the  local  legislatures  con- 
tinue to  pass  whatever  laws  they   think  proper   on 
jurors  and  juries.    Yet,  it  is  obvious,  by  sections  37, 
38,  39, 40  and  41  of  the  Procedure  Act  of  1869,  that  the 
Parliament  of  Canada  claims  challenges  and  the  con- 
stitution of  each  jury  in  each  case  as  within  its  powers. 
It  seems  to  be  a  matter  of  no  easy  solution  to  say 
where  the  powers  of  each  begin  and  end,  on  this  sub- 
ject.   In  Quebec,  by  section  45  of  chap.  22,  32  Vic,  the 
local  legislature  has    assumed  to  legislate  upon  the 
penalty  to  be  imposed  by  the  Court  on  absent  jurors, 
allowing  fifteen  days'  imprisonment  in  default  of  pay- 
ment thereof,  and  by  sec.  48  of  the  same  Act,  to  enact 
that  the  penalties  thereby  imposed  upon  officers  of 
the  Court,  shall  be  levied  on  rule  or  order  of  the 
Court,  as  provided  for  by  sec.  46.     If  theRe  clauses  do 
not  fall  within  the  procedure  in  criminal  matters,  they 
seem,  at  least  to  be  very  near  it. 

The  rights  and  powers  of  the  local  legislatures  it  must 
be  admitted,  cannot  have  been  added  to  or  increased 
by  sec.  44  of  the  Procedure  Act  of  1869.  Such  rights 
and  powers  exist  as  given  by  the  Constitutional  Act, 
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and  Parliament  has  not  the  power  to  increase  or  dim- 
inish them  in  any  degree.     Neither  can  Parliament 
increase  or  diminish  its  own  legislative  powers.    This 
sec.  44  of  the  Procedure  Act  seems  to  say  "in  case  the 
local  legislatures  have  passed   or  will  pass  laws  of 
doubtful  constitutional  validity,  we,  the  Parliament, 
legalize  those  law6;"   and  at  the  same  time,  it  adds 
"provided  that  Ave,  the  Parliament,  have  not  made 
contrary  enactments  on  the  same  subjects."     Now, 
this  is  wild  legislation.     The  Provincial  Legislatures 
and  the  Parliament  have  not  both  jurisdiction  on  the 
same  subject,  and  if  both  do  actually  legislate  on 
the  same  subject,  one  of  them  necessarily  acts  ultra 
vires,  and  its  enactment  is  not  worth  a  mill.     Instead 
of  the  words  and  for  avoiding  doubts,  at  the  beginning 
of  this  section,  ought  to  be  inserted  the  words  "and 
for  continuing  the  grave  doubts,"  &c. 

TRIAL,   DEFENCE,  VERDICT,   ATTAINDER,  ETC. 

Sec.  45— All  persons  tried  for  any  indictable  offence 
shall  be  admitted,  after  the  close  of  the  case  for  the  pro- 
secution,  to  make  full  answer  and  defence  thereto  by 
counsel  learned  in  the  law ; 

2.  And  upon  any  trial  the  addresses  to  the  jury  shall 
be  regulated  as  follows  :  The  counsel  for  the  prosecu- 
tion, in  the  event  of  the  defendant  or  his  counsel  not 
announcing  at  the  close  ol  the  case  for  the  prosecution, 
his  intention  to  adduce  evidence,  shall  be  allowed  to 
address  the  jury  a  second  time  at  the  close  of  such  case, 
for  the  purpose  of  summing  up  the  evidence ;  and  the 
accused,  or  his  counsel,  shall  then  be  allowed  to  open 
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his  case  and  also  to  sum  up  "^^he  evidence,  if  any  be  ad- 
duced for  the  defence ;  and  the  right  of  reply  shall  be 
according  to  the  practice  of  the  Courts  m  England : 
Provided  always,  that  the  right  of  reply  shall  be  always 
to  the  Attorney  or  Solicitor-G-eneral,  or  to  any  Queen's 
Counsel  acting  on  behalf  of  the  Crown. 

The  law,  as  it  stood  formerly,  did  not  allow  a  pri- 
soner to  be  defended  by  counsel  in  any  felony  except 
high-treason.     On  this,  Blackstone  says  (Vol.  IV.  355): 

"  But  it  is  a  settled  rule  at  common  law  that  no  coun- 
sel shall  be  allowed  a  prisoner  upon  his  trial  upon  the 
general  issue  in  any  capital  crime,  unless  some  point 
of  law  shall  arise  proper  to  be  debated.  A  rule,  which 
(however  it  may  be  palliated  under  cover  of  that  no- 
ble declaration  ot  the  law,  when  rightly  understood, 
that  the  judge  shall  be  counsel  for  the  prisoner,  that 
is,  shall  see  that  the  proceedings  against  him  are  legal 
and  strictly  regular,)  seems  to  be  not  at  all  of  a  piece 
with  the  rest  of  the  humane  treatment  of  prisoners  by 
the  English  Law.  For  upon  what  face  of  reason  can 
that  assistance  be  denied  to  save  the  life  of  a  man, 
which  yet  is  allowed  him  in  prosecution  for  every 
petty  trespass  ?  " 

In  England,  the  6  &  7  William  IV.  ch.  114,  was  the 
first  statute  passed  to  "enable  persons  indicted  for 
felony  to  make  their  defence  by  counsel  or  attorney," 
and  the  addresses  of  counsel  to  the  jury  in  felonies 
and  misdemeanors  are  now^  regulated  by  the  28  Vic, 
ch.  18,  sec.  2,  as  follows : 
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"  If  any  prisoner  or  prisoners,  defendant  or  defend- 
ants shall  be  defended  by  counsel,  but  not  otherwise 
it  shall  be  the  duty  of  the  presiding  Judge,  at  the  close 
of  the  case  for  the  prosecution,  to  ask  the  counsel  for 
each  pHsoner  or  defendant  so  defended  by  counsel 
whether  he  or  they  intend  to  adduce  evidence,  and  in 
the  event  of  none  of  them  thereupon  announcing  his 
intention  to  adduce  evidence,  the  counsel  for  the  pro- 
secution  shall  be  allowed  to  address  the  jury  a  second 
time  m  support  of  his  case,  for  the  purpose  of  summing 
up  the  evidence  against  such  prisoner  or  prisoners  or 
defendant  or  defendants,  and  upon  every  trial  for 
felony  or  misdemeanor,  whether  the  prisoners  or  defen- 
dants  or  any  of  them  shall  be  defended  by  counsel  or 
not,  each  and  every  such  prisoner  or  defendant,  or  his 
or  their  counsel  respectively,  shall  be  allowed,  if  he  or 
they  shall  think  fit,  to  open  his  or  their  case  or  cases 
respectively  ;  and  after  the  conclusion  of  such  opening 
or  of  all  such  openings,  if  more  than  one,  such  pri- 
soner or  prisoners,  or  defendant  or  defendants,  or  their 
counsel  shall  be  entitled  to  examine  such  witnesses  as 
he  or  they  may  think  fit,  and  when  all  the  evidence  is 
concluded,  to  sum  up  the  evidence  respectively;  and 
the  right  of  reply  and  practice  and  course  of  proceed- 
ings, save  as  hereby  altered,  shall  be  as  at  present." 

It  will  be  seen  that  the  only  difference  between  the 
English  and  the  Canadian  clause  is  that  in  the  former, 
it  is  only  when  the  prisoner  is  defended  by  countel  that 
the  counsel  for  the  prosecution  is  allowed  to  address 
the  jury  a  second  time,  after  his  evidence  is  over,  when 
the  counsel  for  the  defence  does  not  declare  that  he 
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intends  to  adduce  any  evidence,  which  it  is  the  duty  of 
the  presiding  Judge  to  ask  him  at  the  close  of  the  case  for 
the  prosecution,  whilst  in  the  Canadian  clause  this  right 
is  given,  whether  the  defendant  be  assisted  by  coun- 
sel or  not,  and  he  or  his  counsel  are  required  to 
announce  at  the  close  of  the  case  for  the  prosecution, 
their  intention  to  adduce  evidence  or  not,  without  the 
clause  making  it  obligatory  on  the  presiding  Judge  to 
ask  the  question,  though  in  practice  it  is  obvious  that 
the  Judge  will  always  ascertain  the  intention  of  the 
defence  on  that  point,  before  allowing  the  prosecutor 
to  sum  up  when  he  desires  to  do  so. 

The  addresses  of  counsel,  as  regulated  by  this  clause, 
45  of  the  Procedure  Act,  are  therefore  to  take  place  as 
follows : —  ' 

First  case :  When  n/j  evidence  for  the  defence. — 
Address  of  counsel  for    the  Crown ;  opening  the 
case ;  Crown's  evidence ;  defendant  or  his  counsel  de- 
clares that  tJicy  have  no  evidence  to  adduce ;  counsel  for 
the  Crown  sums  up;  defendant  or  his  counsel  ad- 
dresses jury ;  reply  of  counsel  for  the  Crown  only  if 
Attorney  or  Solicitor-general,  or  Queen's  Counsel,  act- 
ing on  behalf  of  the  Crown. 
Second  Case :  Where  the  defence  adduces  evidence. — 
Crown  prosecutor  opens  the  case ;  evidence  of  the 
Crown;  defendant  or  his  counsel  addresses  the  jury  ; 
defendant's  evidence ;  defendant  or  his  counsel  sums 
up ;  reply  of  prosecution  in  all  cases. 

Of  course,  in  the  first  case  supposed,  the  counsel  for 
the  prosecution  never  in  practice  exercises  both  the 
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rights  of  summing  up  and  replying;  if  the  counsel  is 
not  the  Att^rney-General  or  Solicitor-General,  or  a 
Queen's  Counsel  acting  on  behalf  of  the  Crown,  it  is 
better  then  for  him,  to  sum  up  the  evidence,  after  it  is 
over,  as  he  is  not  allowed  to  reply  :  if  he  is  the  Attor- 
ney-General or  Sohcitor-aeneral,  or  a  Queen's  Counsel 
acting  on  behalf  of  the  Crown,  he,  in  practice,  does  not 
sum  up,  as  he  is  entitled  to  reply,  whether  the  defend- 
ant adduces  evidence  or  not,  though  in  England,  this 
right  IS  very  seldom  exercised,  where  no  evidence,  or 
evidence  as  to  character  only  is  offered  :  see  post. 

In  the  second  case  supposed,  in  practice  the  defence 
addresses  the  jury  only  after  its  evidence  is  over :  two 
addresses  would  generally  have  no  other  result  but  to 
lengthen  the  trial,  and  fatigue  court,  counsel,  and  jury. 

Opening  of  the  counsel  for  the  prosecution.— A  prisoner 
charged  with  felony,  whether  he  has  been  on  bail  or 
not,  must  be  at  the  bar,  viz.,  in  the  dock  during  his 
trial,  and  cannot  take  his  trial  at  any  other  part  of  the 
court,  even  with  the  consent  of  the  prosecutor  :    Meg 
vs.  ,Sf^.  George,  9  C.  &  P.  483.     A  merchant  was  in- 
dicted for  an  offence  against  the  Act  of  Parliament 
prohibiting  slave-trading  (felony).      His  counsel  ap- 
plied to  the  Court  to  allow  him  to  sit  by  him,  not  on 
the  ground  of  his  position  in  society,  but  because  he 
was  a  foreigner,  and  several  of  the  documents  in  the 
case  were  in  a  foreign  language,  and  it  would,  there- 
fore, be  convenient  for  his  counsel  to  have  him  by 
his  side,  that  he  might  consult  him  during  his  trial : 
Held,  that   the    application   was  one  which    ought 
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not  to  be  granted :  Reg.  vs.  ZulueMi,  1  C.  &  K.  216  ; 
1  Cox,  20.     A  similar  application  by  a  captain  in  the 
army  was  also  refused  in  Reg.  vs.  Douglas,  Car.  & 
M.  193.     But  in  misdfTnfiau(>i.s.  a  defendant  who  is  on 
bail  and  surrenders  w  take  bis  trial,  need  not  stand  at 
the  bar  to  be  tried  :  Reg.  vs.  Lovett,  9  C.  &  T.  462.     A 
prosecutor  conducting  his  case  in  person,  and  who  is 
to  be  examined  as  a  witness  in  support  oi"  the  indict- 
ment,  has  no  right  to  address  the  )\\r\    :<  i.ounsel:  R, 
vs.  Brice,  2  B.  &  A.  606 ;  R.  vs.  iitoddart,  Dickinsons 
Quarter  Sessions,  by  Talfourd,  152;  Reg.  vs.  Gurney, 
n  Cox,  414,  where  a  note  by  the   reporter  says  that 
such  is  the  law,  whether  or  not  fhe  prosecutor  is  to  be 
a  witness. 

Serjeant  Talfourd,  in  Dickinson's  Quarter  Sessions, 
495,  on  the  duties  of  the  counsel  for  the  prosecution' 
says :— "  When   the   counsel   for  the  prosecution  ad- 
dresses  the  jury  in   a  case  of  felony,  he  ought  to 
confine  himself  to  a  simple  statement  of  the  facts 
which  he  expects  to  prove,  but  in  cases  where  the 
prisoner  has  no  counsel,  he  should  particularly  refrain 
from  stating  any  part  of  the  facts,  the  proof  of  which 
from  his  own  brief  appears  doubtful,    except  with 
proper  qualification;    for  he  will  either  produce  on 
the  minds  of  the  jurors   an  impression  which   the 
mere  failure  of  the   evidence  may  not  remove  in 
instances  where  the  prisoner  is  unable  to  comment 
on  it  with  effect;  or  may  awaken  a  feeling  against 
the   case  for   the    prosecution,  which    in   other   re- 
spects it  may  not  deserve.     The  Court,  too,  if  watch- 
ful, cannot  fail,  in  the  summing  up,  to  notice  the  dis- 
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crepancy  between  the  statement  and  the  proof.     But 
in  all  cases,  as  well  of  felony  as  misdemeanor,  where  a 
prisoner  has  counsel,  not  only  may  the  facts  on  which 
the  prosecution  rests  be  stated,  but  they  may  be  rea- 
soned on  so  as  to  anticipate  any  line  <  >f  defence  which 
may  probably  be  adopted.     For  as  counsel  for  parties 
charged  with  felony  may  now  address  the  jury  in 
their  defence,  as  might  always  have  been  done  in  mis- 
demeanor,  the  position  of  parties  charged  with  either 
degree  of  offence  is  thus  assimilated  in  cases  where 
they  have  counsel,  and  it  is  no  longer  desirable  for  the 
prosecutor's  counsel  to  abstain  from  observing  gen- 
erally on  the  case  he  opens,  in  such  manner  as  to 
connect  its  parts  in  any  way  he  may  think  advisable 
to  demonstrate  the  probability  of  guilt  and  the  diffi- 
culty of  an   opposite   conclusion.     But  even  here  hv 
should  refrain  from  indulging  in  invective,  and  from 
appealing  to  the  prejudices  or  passions  of  the  jury ;  for 
it  is  neither  in  good  taste  nor  right  feeling  to  struggle 
for  a  conviction  as  an  advocate  in  a  civil  cause  con- 
tends for  a  verdict." 

On  the  duties  of  counsel,  in  opening  the  case  for  the 
prosecution,  it  is  said  in  Archhold,  159  :— <'  In  doing  so 
he  ought  to  state  all  that  it  is  proposed  to  ^  rove,  as 
well  declarations  of  the  prisoners  as  facts,  so  that  the 
jury  may  see  if  there  be  a  discrepancy  between  the 
opening  statemr  its  of  counsel  and  the  evidence  after- 
wards adduced  Ji  support  of  them  :  per  Parke,  B.,  R 
vs.  Hartel,  7  C.  &  P.,  773 ;  M.  v«  Davis,  7  C.  &  P.  785  ; 
unless  such  declarations  should  amount  to  &  confession, 
where  it  would  be  improper  for  counsel  to  open  them 
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to  the  jury :  per  iJosanquet  and  Patteson,  J  J.,  4  C.  & 
P.  548 ;  R.  vs.  Swatkins,  per  Parke,  B.,  7  C.  &  P.  786 ; 
R.  vs.  Dams,  per  Bolland,  B..  7  0.  &  P.  776.  The  reason 
for  this  rule  is  that  the  circumstances  under  which 
the  confession  was  made  may  render  it  inadmissible 
in  evidence.  The  general  effect  only  of  any  confes- 
sion  said  to  have  been  made  by  a  prisoner  ought, 
therefore,  to  be  mentioned  in  the  opening  address  of 
the  prosecutor's  counsel." 

Summing  up  by  counsel  for  the  prosecution,  where  the 
defence  bnngs  no  evidence.— It  has   already  been  re- 
marked that  in  practice,  if  the  counsel  for  the  prosecu- 
tion has  the  right  of  reply  and  intends  to  avail  himself 
of  it,  it  would  be  waste  of  time  for  him  to  sum  up ;  but 
if  the  counsel  has  not  the  right  of  reply  (as  to  which 
see  post,  under  heading  "  reply"),  he  will  perhaps  find 
it  useful  to  review  the  evidence  as  it  has  been  ad- 
duced,  and  give  some  explanations  to  the  jury.    But 
it  has  been  held  in  Reg.  vs.  Puddick,  4  F.  &  F.  497,  that 
the  counsel  for  the  prosecution  ought  not,  in  summing 
up  the  evidence,  to  make  observations  on  the  prisoner's 
not  calling  witnesses,  unless  at  all  events  it  has  ap- 
peared that  he  might  be  fairly  expected  to  be  in  a  po- 
sition to  do  so,  and  that  neither  ought  counsel  to  press 
it  upon  the  jury  that  if  they  acquit  the  prisoner  they 
may  be  considered  to  convict  the  prosecutor  or  prose- 
cutrix of  perjury.  Nor  is  it  the  duty  of  counsel  for  the 
prosecution  to  sum  up  in  every  case  in  which  the  pri- 
soner's counsel  does  not  call  witnesses.     The  statute 
gives  him  the  right  to  do  so,  but  that  right  ought  only 
to  be  exercised  in  exceptional  cases,  such  as  where 
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erroneous  statements  have  been  made  and  ought  to 
be  corrected,  or  when  the  evidence  differs  from  the 
instructions.  The  counsel  for  the  prosecution  is  to 
state  his  case  before  he  calls  the  witnesses,  then,  when 
the  evidence  has  been  given,  either  to  say  simply,  "  I 
say  nothing,"  or  "  I  have  already  told  you  what  would 
be  the  substance  of  the  evidence,  and  you  see  the 
stateniont  which  I  made  is  correct ; "  or  in  exceptional 
cases,  as  if  something  different  is  proved  to  what  he  ex- 
pected,  to  address  to  the  jury  any  suitable  explanation 
which  may  be  required :  Rey.  vs.  Holcheater,  10  Cox, 
226  ;  Meg.  vs.  Webb,  4  F.  &  F.  862  ;  Archbold,  160. 

The  I)efe7ice.~The  defendant  cannot  have  the  assist- 
ance of  counsel  in  examining  and  cross-examining 
witnesses,  and  reserve  to  himself  the  right  of  address- 
ing  the  jury  :  M.  vs.  WhUe,  3  Camp.  98  ;  M.  vs.  Parkins, 
1  C.  ^c  P.  548.     But  if  the  defendant  conducts  his  own 
case,  counsel  will  be  allowed  to  address  the  court  for 
him  on  points  of  law  arising  in  the  case :  E.  vs.  Parkins, 
1  C.  &  P.  548.    Not  more  than  two  counsel  are  entitled 
to  address  the  Court  for  a  prisoner  during  the  crial 
upon  a  point  of  law  :  Meg.  vs.  Bernard,  1  F.  &  F.  240. 
The  rule  is,  that  if  the  prisoner's  counsel  has  addressed 
the  jury,  the  prisoner  himself  will  not  be  allowed  to 
address  the  jury  also  :  Beg.  vs.  Boucher,  8  C.  &  P.  141 ; 
Beg.  vs.  Burrows,  2  M.  &  Rob.  124 ;  Beg.  vs.  Bider,  8 
C.  &  P.  531.    The  counsel  for  the  defendant  may  com- 
ment on  the  case  lor  the  prosecution.    He  may  adduce 
evidence  to  any  extent,  and  even  introduce  new  facts, 
provided  he  can  establish  them   '  /  witnesses.     He 
cannot,  however,  assume  as  proved  that  which  is  not 
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proved.  Nor  will  he  be  allowed  to  state  anything 
which  he  is  not  in  a  situation  to  prove,  or  to  state  the 
prisoner's  story  as  the  prisoner  himself  might  have 
done  :  Beg.  vs.  Beard,  8  C.  &  P.  142 ;  Reg.  vs.  Butcher, 
2  M.  ife  Rob.  228. 

Bishop  says,   1   Crim.   Proced.   311:   "No   lawyer 
ought  to  undertake  to  be  a  witness  for  his  client, 
except  when  he   testifies   under   oath,  and   subjects' 
himself  to  cross-examination,  and  speaks  of  what  he 
personally  knows.      Therefore,   the   practice,  which 
seems  to  be   tolerated   in  many  Courts,  of  counsel 
tor  defendants  protesting  in  their  addresses  to  the 
jury  that  they  believe  their  clients  to  be  innocent, 
should  be  frowned  down  and  put  down,  and  never  be 
permitted  to  show  itself  more.     If  a  prisoner  is  guilty 
and  he  communicates  the  facts  fully  to  counsel,  in 
order  to  enable  the  latter  properly  to  conduct  the 
defence,  then,  if  the  counsel  is  an  honest  man,  he  can- 
not say  he  believes  the  prisoner  innocent ;  but,  if  he 
is  a  dishonest  man,  he  will  as  soon  say  this  as  anything. 
Thus  a  premium  is  paid  for  professional  lying.    Again, 
if  the  counsel  is  a  man  of  high  reputation,  a  rogue  will 
impose  upon  him  by  a  false  story,  to  make  him  an 
"innocent  agent"  in  communicating  a  falsehood  to  the 
jury.     Lastly,  a  decent  regard  for  the  orderly  adminis- 
tration of  justice  requires  that  only  legal  evidence  be 
produced  to  the  jury,  and  the  unsworn  statement  of 
the  prisoner's  counsel,  that  he  believes  the  prisoner 
innocent,  is  not  legal  evidence.     It  is  the  author's 
cherished  hope,  that  he  may  live  to  see  the  day  when 
no  Judge,  sitting  where  the  common  law  prevails,  will 
ever,  in  any  circumstances,  permit  such  a  violation  of 
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fundamental  law,  of  trne  decornm,  and  of  high  policy 
to  take  place  in  his  presence,  as  is  inrolved  in  the  prac- 
tice  of  which  we  are  now  speaking  " 

r  °Q"n,'n'  ^7"  '"''•'"='■  "  *"  '"^  •"  3  Wkarton's  Or. 
L    8010:  "Nor  .s  it  proper  for  counsel  in  any  stage 
of  the  case,  to  state  their  personal  conviction  of  their 
clients  innocence.      To  do  so  is  a  breach  of  pro- 
fessional  privilege,  well  deserving  the  rebuke  of  the 
Court.     The  defendant  is  to  be  tried  simply  by  the 
legaJ  evidence  adduced  in  thecaso;   and  to  intrude 
on  the  jury  statements  not  legal  evidence  is  an  inter- 
ference  with  public  justice  of  such  a  character  that 
.    persisted  m,  it  becomes  the  duty  of  the  Court  in' 
all  cases  where  this  can  be  done  constitutionally  to 
discharge    he  jury  and  continue    the  case.      Ttot 
which  would  be  considered  a  high  misdemeanor  in 
thn-d  parties  cannot  be  permitted  to  counsel.    And 
where  the  extreme  remedy  of  discharging  the  iurv 
IS  not  resorted  to,  any  undue  or  irregular'comm::i 
by  counsel  may  be  either  stopped  at  the  time  by  the 
Court  or  the  mischief  corrected  by  the  judge  when 
charging  the  jury.''  '' 

Summing  up  by  the  defence.-The  counsel  for  the  pri 
soner  orthe  prisoner  himself  is  now  entitled,by  s.c.  45  of 
the  Procedure  Act,  at  the  close  of  the  examination  of  his 
witnesses  to  sum  up  the  evidence.    In  practice  it  is 
the  only  time  when  the  counsel  for  the  prisoner  ad 
dresses  the  jury,  and  what  has  just  been  said  on  the 
defence  generally  applies  to  the  address  to  the  jury 
whe  her  made  before  or  after  the  examination  of  will 
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The  Reply. — If  the  defendant  brings  no  evidence,  the 
counsel  for  the  prosecution  is  not  allowed  to  reply,  ex- 
cept if  he  be,  according  to  sec,  45  of  the  Procedure 
Act,  the  Attorney-General  or  Solicitor-General,  or  a 
Queen's  Counsel  acting  on  behalf  of  the  Crown.  And 
in  the  interpretation  of  this  clause  these  words  "  act- 
ing on  behalf  of  the  Crown,"  must  be  read  as  applying 
to  the  Attorney-General  or  Solicitor-General,  as  well  as  to 
a  Queen's  Counsel,  so  that,  if  not  acting  on  behalf  of 
the  Crown  in  a  case,  the  Attorney-General  or  Solicitor- 
General  would  not  be  entitled  to  a  reply,  if  no  evi- 
dence is  adduced  by  the  defence  :  3  Russell,  354,  note. 

On  this  privilege  to  reply,  in  cases  instituted  by  the 
Crown,  it  is  said  in  1  Taylor  on  Evid.  par.  362  : — "But 
as  this  is  i  privilege,  or  rather  a  prerogative  which 
stands  opposed  to  the  ordinary  practice  of  the  Courts, 
the  true  friend  of  justice  will  do  well  to  watch  with 
jealousy  the  parties  who  are  entitled  to  exercise  it. 
Mr,  Home,  so  long  back  as  the  year  1777,  very  pro- 
perly observed  that  the  Attorney-General  would  be 
grievously  embarrassed  to  produce  a  single  argument 
of  reason  or  justice  on  behalf  of  his  claim,  and,  as  the 
rule  which  precludes  the  counsel  for  the  prosecution 
from  addressing  the  jury  in  reply,  when  the  defen- 
dant has  called  no  witnesses,  has  been  very  long 
thought  to  afford  the  best  security  against  un- 
fairness in  ordinary  trials,  this  fact  raises  a  natural 
suspicion  that  a  contrary  rule  may  have  been  adopted, 
and  may  still  be  followed  in  State  prosecutions,  for  a 
different  and  less  legitimate  purpose.  It  is  to  be  hoped 
that  ere  long  this  question  will  receive  the  considera- 
tion which  its  importance  demands,    and    that  the 
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Legislature,  by  an  enlightened  interference,  will  intro- 
duce  one  uniform  practice  in  the  trial  of  political  and 
ordinary  offenders." 

If  ""^defendant  gives  any  evidence,  whether  writ, 
ten  or  parol  the  counsel  for  the  prosecution  has  a 
"ght  to  reply.  If  witnesses  are  called  merely  to 
g.ve  evidence  to  character,  the  counsel  for  the  prose- 
cutK,n  .s  stnctly  entitled  to  reply,  though  in  Eng- 
land,  m  such  cases,  the  practice  is  not  to  reply 

In  £.  vs.  Big^old,  4  D.  &  R.  70,  Lord  Tenderden 

V  Wd  K    ""'"*"i  ?'"'  ""^"^"y  promulgated 
by  Lord  Kenyon,  and  by  which  a  reply  is  allowed 

to  the  counsel  for  the  prosecution,  if  the  counsel 

tor  the  defendant,  in  his  address  to  the  jury,  states 

any  fact  or  any  document  which  is  not  already  in  ert 

dence,  although  he  afterwards  declines  to  prove  the 

^f'^"'""'  '■«  "i'^Z/.-Whenever  the  defendant  <nves 

evidence  to  prove  new  matter  bv  way  of  defence 

which  the  Crown  could  not  fores..  Z  coun     Ir 

he  prosecution  ,s  entitled  to  give  evidence  in  reply  to 

contradict  it,  but  then  he  does  not  address  the  jury  in 

reply  before  going  into  that  evidence.     The  generl" 

rule  IS   hat  the  evidence  in  reply  „,ast  bearer     . 
y  or  indirectly  upon  the  subject-matter  of  the  de- 

fence  and  ought  not  to  consist  of  new  matter  unco„. 

nectedwith  the  defence,  and  not  tending  to  conTro- 
ert  or  dispute  it.    This  is  the  general  r„l,  m  de  for 

nd  waTf:'  ""T"""^  """'"^'o"'  emba'rrassten 
and  waste  of  time ;  but  it  rests  entirely  i„  the  discre- 
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tion  of  the  Judge  whether  it  ought  to  be  strictly  en- 
forced or  remitted,  as  he  may  think  best  for  the  dis- 
covery of  truth  and  the  administration  of  justice :  2 
Phillips'  Evid.408;  Reg.  vs.  Briggs,  2  M.  &  Rob.  199  ; 
Reg.  vs  Frost,  9  C.  &  P.  169.  Where  the  counsel  for  the 
Crown  has,  per  incuriam,  omitted  to  put  in  a  piece  of 
evidence  before  commencing  his  reply,  and  the  course 
of  justice  might  be  interfered  with,  if  the  evidence 
were  not  given,  the  Court  may  permit  the  evidence  to 
be  given :  Reg.YS.  White,  2  Cox,  192.  If  evidence  of  his 
good  character  is  given  on  behalf  of  a  prisoner,  evi- 
dence of  his  bad  character  may  be  given  in  reply : 
Reg.  vs.  Rowton,  L.  &  C.  520,  overruling  Reg.  vs.  Burt, 
6  Cox,  284. 

Defendants  rejply  on  evidence  adduced  in  answer  to 
his  own. — When  evidence  is  adduced  for  the  prosecu- 
tion in  reply  to  the  defendant's  proof,  the  defendant's 
counsel  has  a  right  to  address  the  jury  on  it,  confining 
himself  to  its  bearings  and  relations,  before  the  gene- 
ral replying  address  of  the  prosecution  :  Talfourd's 
Dickinson's  Quart.  Sess.  565. 

Charge  by  the  Judge  to  the  jury. — It  is  the  duty  of  the 
President  of  the  Court,  the  case  on  both  sides  being 
closed,  to  Slim  up  the  evidence.  His  address  ought  to 
be  free  from  all  technical  phraseology,  the  substance  of 
the  charge  plainly  stated,  the  attention  of  the  jury 
directed  to  the  precise  issue  to  be  tried,  and  the  evi- 
dence applied  to  that  issue.  It  may  be  necessary,  in 
some  cases,  to  read  over  the  whole  evidence,  and,  when 
requested  by  the  jury,  this  will,  of  course,  be  done ; 
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but,  in  general,it  is  better  merely  to  state  its  substance  • 
5.  Burn's  Just.  357;  1  Chitty  Cr.  L.  632. 

In  12  Cox,  549,  the  editors  reported  a  case  from  the 
United  States,  preceding  it  with  the  following  remarks  • 
"  Although  an  American  case,  the  principles  of  the 
criminal  law  being  the  same  as  in  England,  ani  the 
like  duties  and  powers  of  the  judge  being  recognised, 
a  carefully  prepared  judgment  on  an  important  ques- 
tion that  may  arise  here  at  some  time  has  been 
deemed  worthy  of  a  place  for  any  future  reference  " 

The  case  is  Commonwealth  vs.  Magee,  Philadelphia 
December,  1873,  decided  by  Pierce,  J.,  who  held  that 
a  Judge  may,  where  the  evidence  is  clear  and  uncon- 
tradicted, and  the  character  of  the  witnesses  unim- 
peached  and  unshaken,  tell  the  jury  in  a  criminal  case 
that  it  is  their  duty  to  convict. 

For  the  same  reason  which  induced  the  editors  of 
Cox  s  Reports  to  insert  this  case  in  their  columns,  the 
lull  report  thereof  is  given  here. 

"  This  was  a  motion  for  a  new  trial  and  in  arrest  of 
judgment  on  the  ground  of  misdirection  in  the  charo-e 
to  the  jury.  *= 

"Pierce,  J.,  in  his  judgment,  said:  The  evidence 
against  the  defendant  was  clear  and  explicit  by  two 
witnesses,  who  testified  to  having  bought  and  drunk 
liquors  at  the  defendant's  place  within  this  year.  The 
defendant  offered  no  tc    iniony. 

"There  was  nothi  g      the  manner  or  matter  of  the 
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witnesses  to  call  in  question  their  veracity,  or  in  the 
slightest  degree  to  impugn  their  evidence,  the  counsel 
for  the  defence  did    not  in    any   manner    question 
the   truth   of   their   evidence,   but    confined    his  ad- 
dress *^o  the  jury  to  an   attack  upon  the  law 
the  motives  of  the  prosecutors.     Were  the  jury,  under 
these  circumstances,  at  liberty  to  disregard  their  oaths 
and  acquit  the  defendant  ?     They  had  been  solemnly 
sworn  to  try  the  case  according  to  the  evidence,  and  a 
regard  to  their  oaths  would  lead  them  but  to  one  con- 
clusion, the  guilt  of  the  defendant.     The  counsel  for 
the  Commonwealth  states  the  charge  to  have  been  : 
*The  Judge  declared  that  he  had  no  hesitation  in  say- 
ing, that,  uiiuer  the  evidence,  it  was  the  duty  of  the 
jury  to  render  a  verdict  of  guilty  under  the  bill  of  in- 
dictment'    But  no  matter  which  form  of  expression 
was  used,  it  was  the  evidence  to  which  1  had  just 
called  their  attention  that  indicated  their  duty,  and  in 
view  of  which  the  remark  was  made.     1  perceive  no 
error  in  this.    It  was  not  a  direction  to  the  jury  to 
convict  the  defendant.     It  was  simply  pointing  them 
to  their  duty.      Jurors  are  bound  to  observe    their 
oaths  of  office,   whether  it  will  work  a    conviction 
or  acquittal    of  a  defendant,   and  they  are  not    at 
liberty    to    disregard    uncontradicted    and    unques- 
tioned  testimony  at    their  mere   will  and    pleasure. 
Where,  however,  the  testimony  is  contradicted  by  testi- 
mony on  the  other  side,  or  a  witness  is  impeached  in 
his  general  character,  or  by  the  improbability  of  his 
story,  or  his  demeanour,  it  would  be  an  unquestionable 
error  in  a  Judge  to  assume  that  the  facts  testified  to  by 
him  had  been  proved. 
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"In  Delany  vs.  Robinson,   2  Wharton,   507,  Chief 
Justice  Gibson  says:  'It  will  not  be  pretended  that 
a  jury  may  find  capriciously  and  without  the  sem- 
blance  ol  evidence,  or  that  the  Court  may  not  set 
aside  their  verdict  for   palpable   error  of  fact,  and 
if  It  may  subsequently  unravel  all  they  have  done' 
why  may  it  not  indicate  the  way  to  a  wholesome' 
conclusion  in  the  first  instance.    Without  this  process 
of  judicial  review,  causes  would  frequently  be  deter- 
mmed,  not  according  to  their  justice,  but  according  to 
the  comparative  talents  of  the  counsel.     To  hold  the 
scales  of  justice  even,  a  Judge  may  fairly  analyse  the 
evidence,  present  the  questions  of  fact  resulting  from 
It,  and  express  his  opinion  of  its  weight,  leaving  the 
jury,  however,  a  full  and  active  liberty  to  decide  for 
themselves.     The  Judge  who  does  no  more  than  this 
transcends  not  the  limits  of  his  duty.'     This  was  said 
in  a  case  in  which  there  was  a  conflict  of  testimony 
It  is  the  duty  of  the  Court,  when  it  is  decidedly  of 
opmion  that  the  evidence  given  by  the  plaintiff;  sup- 
posing it  to  be  all  true,  does  not  tend  to  prove  such 
facts  as  will  in  law  entitle  him  to  recover,  to  tell  the 
jury  so.     And  if  the  jury  were,  after  such  direction 
from  the  Court,  to  find  a  verdict  for  the  plaintiff;  it 
would  be  the  duty  of  the  Court  to  set  ii  aside  a'nd 
grant  a  new  trial :  Matson  vs.  Fry,  1  Watts,  435.      To 
submit  a  fact  destitute  of  evidence  as  one  that  may 
nevertheless  be  found,  is  an  encouragement  to  err 
which  cannot  be  too  closely  observed,  or  unsparingly 
corrected :  Slooppe  vs.  Latshavje,  2  Watts,  267.      It  is 
error  for  the  Court  to  submit  a  fact  to  the  jury  of 
which  there  is  no  proof:  Miller  vs.  Cresson,  5  W.  &  S. 
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281  "When  the  evidence  on  a  question  is  alJ  one  way, 
the  Court  is  justified  in  not  transmitting  the  question,' 
as  one  of  fact,  to  the  jury :  U.  8.  vs.  Still,  5  Blatch  o' 
C.  403. 

"  See  also  Davia  vs.  Handy,  6  B.  &  C.  154,  in  which 
Abbott,  J.,  says :  '  where  a  witness  is  unimpeached 
in  his  general  character,  and  uncontradicted  by  testi- 
mony  upon  the  other  side,  and  there  is  no  want  of 
probability  in  the  facts  which  he  relates,  I  think 
a  Judge  is  not  bound  to  leave  his  credit  to  the 
jury,  but  to  consider  the  facts  he  states  as  proved,  and 
to  act  upon  them  accordingly.' 

"To  warrant  an  unqualified  direction  to  the  jury  in 
favour  of  one  party  or  the  other,  the  evidence  must 
either  be  undisputed,  or  the  preponderance  so  decided 
that  a  verdict  against  it  would  be  set  aside,  and  a  new 
trial  granted.    The  rule  with  regard  to  the  positive  in- 
struction of  the  Court  to  find  facts  admits  of  the  quali- 
fication, that  where  the  verdict  is  in  strict  accordance 
with  the  weight  of  evidence,  and  justice  has  conse- 
quently been  done,  a  new  trial  will  not  be  granted, 
though  the  direction  be  positive  :    Graham  S  Water- 
man, on  New  Trials,  751.  There  are  occasions  in  which 
it  becomes  the  solemn  duty  of  a  Judge,  in  maintenance 
of  the  law  and  furtherance  of  public  justice,  to  express 
his  opinion  clearly  and  unmistakably  upon  the  facts 
submitted  in  evidence.     And  this  was  one  of  these 
occasions.    The  law  under  which  the  defendant  was 
prosecuted  has  been  openly  derided  and  defied.     Bad 
men  have  conspired  to  defeat  it.     They  openly  violated 
it,  and  perjured  witnesses,  and  juries  disregardful  of 
their  oaths,  have  given  impunity  to  the  transgressors. 
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And  all  this  has  occurred  in  the  very  tribunals  of 
justice  seeking  to  administer  the  law,  and  in  the  course 
of  Its  administration.  A  Judge  who  would  hesitate, 
under  these  circumstances,  to  instruct  a  jury  in  their 
duty,  would  seem  to  me  to  be  unworthy  of  the  trust 
reposed  in  him.  No  objection  was  made  to  the  charge 
by  the  counsel  for  the  defendant  at  the  time  it  was 
given,  and  the  jury,  after  deliberate  consideration 
rendered  a  verdict  of  guilty.  The  motion  for  a  new 
trial  is  refused." 

In  3  Wharton's  Cr.  L.  par.  3280,  it  is  said :  "Can  a 
Judge  direct  ^  jury  peremptorily  to  acquit  or  convict  if, 
m  his  opinion,  this  is  required  by  the  evidence  ?  Un- 
less there  is  a  statutory  provision  to  the  contrary,  this 
IS  within  the  province  of  the  Court,  supposing '  that 
there  is  no  disputed  fact  on  which  it  is  essential  for  the 
jury  to  pass."  See,  also,  1  Wharton  Cr.  L.  par.  82a; 
U.  S.  vs.  Susan  B.  Anthony. 

See  Mr.  Justice  Ramsay's  charge  to  the  jury  in  Req 
vs.  JDougall,  18  L.  C.  Jur.  90. 

When  the  Judge  has  summed  up  the  evidence  he 
leaves  it  to  the  jury  to  consider  of  their  verdict.  If 
they  cannot  agree  by  consulting  in  their  box  they 
withdraw  to  a  convenient  place,  appointed  for  the 
purpose,  an  officer  being  sworn  to  keep  them  as  lol- 
lows  :  "  You  shall  well  and  truly  keep  this  jury  with- 
out meat,  drink,  or  fire,  candle  light  excepted ;  you 
shall  not  suffer  any  person  to  speak  to  them,  neither 
shall  jou  speak  to  them  yourself,  unless  it  be  to  ask 
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them  if  they  are  agreed  on  their  verdict.  So  help  you 
God:"  1  Ohitty,  Cr.  h  632  ;  2  Oude's  Cr.  Pr.  584;  6 
Burn's  Just.  857. 

But  this  formality  need  not  appear  on  the  face  of  the 
record.  The  precautions  taken  for  the  safe  keeping  of 
the  jury  are  of  course  noted  by  the  clerk  in  the  regis- 
ter, but  they  form  no  part  of  what  is  technically 
known  as  the  record.  Consequently  the  regularity  or 
sufficiency  of  this  part  of  the  proceedings  cannot  be 
questioned  upon  a  writ  of  error  :  Duval  dit  Barbinas 
vs.  Meg.,  14  L.  C.  Rep.  75. 

In  Reg.  vs.Winsor,  10  Cox,  276,  Chief  Justice  Cock- 
burn  said  that  there  was  no  authority  for  allowing 
refreshments  to  the  jury  after  they  have  retired  to  de- 
liberate upon  their  verdict,  and  that  he  doubted  ex- 
ceedingly whether  a  judge  would  be  justified  in 
putting  the  rule  aside  by  a  simple  act  of  his  discre- 
tionary authority  in  ordering  them  refreshment  durino- 
their  deliberation. 

In  England  a  statute  has  lately  been  passed  altering 
the  common  law  rule  on  the  subject,  33  &  34  Vic.  ch.  77, 
but  in  Canada,  the  law  is  yet  as  above  stated  in  Meg. 
vs.  Winaor,  except  in  New  Brunswick,  where  it  is 
provided  by  sec.  3  of  21  Vic.  ch.  22,  that  "  when  the 
judge  deems  it  necessary  that  the  jury  shall  be  con- 
fined to  the  precincts  of  the  Court  House  during  the 
progress  or  until  the  completion  of  any  long  trial  for 
a  criminal  oflfence,  the  eheriff  shall  provide  them 
necessary  refreshment,  the  expense  of  which  shall  be 
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paid  by  thp  county  treasurer  out  of  the  funds  of  the 
county,  Ai  the  order  of  the  presiding  Judge." 

The  jury  coming  back   to  the  box,  the  prisoner  is 
brought  to  the  bar.     The  clerk  then  calls  the  jurors 
over  by  their  names,  ai,      asks  them   whether  they 
agree  ou  their  verdict ;  if  they  r.ply  m  the  afhrmative, 
he  then  demands  who  shall  say  for  them,  to  which  they 
answer   their  fo    man.     He  then  addresses  them  as 
follows :  •'  Gentlemen,  are   you  agreed  on  your  ver- 
diet ;  how  say  you,  'is  the  prisoner  at  the  bar  {or  nam- 
intj  him  if  the  trial  is  for  a  misdemeanor,  and  the  defend- 
ant bailed)  guilty  of  the  feir  v  {or  as  the  case  may  be) 
whereof  he   stands  indicted  or  not  guilty."     If  the 
foreman  says  guilty,  the  Clerk  of  the  Court  addresses 
them  as  follows :   "  Hearken  to  your   verdict  as  the 
Court  recordeth  it:    you  say  that  the  prisoner  at  the 
bar  {or  as  the  case  may  be)  is  guilty  {or  "  not  guilty,"  if 
such  is  the  verdict  received)  of  the  felony  {or  as  the  case 
may  be)  whereof  he  stands  indicted  ;  that  is  your  ver- 
diet  and  so  you  say  all."     The  verdict  is  at  the  same 
time  recorded.     The  assent  of  all  the  jury  to  the  ver- 
dict pronounced  by  their  foreman  in  their  presence  is 
to  be  conclusively  inferred.     But  the  Court  may  either 
proprio  motu,  or,  on  demand  of  either  party,  poll  the 
jury,  that  is  to  say,  demand  of  each  of  them  succes- 
sively if  they  concur  in  the  verdict  given   by  their 
foreman :  2  Hale,  P.  C.  299 ;  Bacori's  Abr.  Verb,  juries, 
p.  768;  1  Bishop,  Cr.  Proced.  1003. 


The  mere  entry,  by  the  clerk,  of  the  verdict,  does 
not  necessarily  constitute  a  final  recording  of  it.     If  it 
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appear  promptly,  say  after  three  or  four  minutes,  that 
it  is  not  recorded  according  to  the  intention  of  the 
jury,  it  may  be  vacated  and  set  right :  Rex  vs.  Parkin, 
1  Mood.  46  ;  even,  if  fhe  prisoner  has  been  discharged 
from  the  dock,  he  will  be  immediately  brought  back, 
on  the  jury  which  had  not  left  the  box  saying  that  «  not 
guilty"  has  been  entered  by  mistake,  and  that  «  guilty" 
is  their  verdict :  Reg.  vs.  Vodden,  Dears.  229. 

A  Judge  is  not  bound  to  receive  the  first  verdict 
which  the  jury  gives,  but  may  send  them  to  recon- 
sider it.  Pollock,  C.  B.,  said,  in  Reg.  vs.  Meany,  L.  & 
C.  216  :  "A  Judge  has  a  right,  and  in  some  cases  it  is 
hisbounden  duty,  whether  in  a  civil  or  a  criminal  cause, 
to  tell  the  jury  to^  reconsider  their  verdict.  He  is  not 
bound  lo  receive  their  verdict  unless  they  insist  upon 
his  doing  so ;  and  where  they  reconsider  their  verdict, 
and  alter  it,  the  second,  and  not  the  first,  is  really  the 
verdict  of  the  jury : "  see  Rex  vs.  Smith,  1  Russell,  749  ; 
Archbold,  166 ;  Bacon's  Abr.  Verb.  "  verdict"  ;  5  Burn's 
Just,  358. 


INSPECTION    OF    DEPOSITIONS,    AT  TRIAL,  BY  PRISON- 

ERS. 

Sec.  46.— Airpersons  under  trial  shall  be  entitled,  at 
the  time  of  their  trial,  to  inspect,  without  fee  or  re- 
ward, all  depositions  (or  copies  thereof),  taken  against 
them,  and  returned  into  the  Court  before  which  such 
trial  is  had. 


This  is  the  6  &  7  Will.  IV.,  eh.  114,  sec.  4  of  the  Im- 
perial Statutes. 
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By  sec.  58  of  the  32-33  Vic.  ch.  30,  "  An  Act  re- 
specting the  duties  of  Justices  of  the  Peace,  out  of  Ses- 
sions, in  relation  to  persons  charged  with  indictable  of- 
fences, "  it  is  enacted  that : 

"  At  any  time  after  all  the  examinations  have  been 
computed,  and  before  the  first  sitting  of  the  Court  at 
which  any  person  so  committed  to  prison  or  admitted 
to  bail  is  to  be  tried,  such  person  may  require  and 
shall  be  entitled  to  have,  from  the  officer  or  person 
having  the  custody  of  the  same,  copies  of  the  deposi- 
tions on  which  he  has  been  committed  or  bailed,  on 
payment  of  a  reasonable  sum  for  the  same,  not  exceed- 
ing the  rate  of  five  cents  for  each  folio  of  one  hundred 
words." 

See  post,  section  48  of  the  Procedure  Act  of  1869. 
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COPY  OF  INDICTMENT  MAY  BE  OIVEN. 

Sec.  47.— Every  person  indicted  for  any  crime  or 
offence  shall,  before  being  arraigned  on  the  indict- 
ment, be  entitled  to  a  copy  thereof,  on  paying  the 
clerk  ten  cents  per  folio  for  the  same,  if  the  Court  is  of 
opinion  that  the  same  can  be  made  without  delay  to 
the  trial,  but  not  otherwise. 

At  common  law  the  prisoner  was  never  entitled  to 
a  copy  of  the  indictment  in  cases  of  treason  or  felony  • 
1  Ghitty,  403. 

It  would  seem  that  the  words  "  of  one  hundred 
words  "have  been  omitted  after  the  word  "folio": 
see  ante,  sec.  58,  of  32-33  Vic.  ch.  30.     As  the  clause 
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stands,  for  what  are  the  ten  cents  payable  ?     What  is 
therein  meant  by  a  folio  ? 

COPIES  OF  DEPOSITIOiVS  RETURNED  INTO  COURT. 

See.  48.— Every  person  indicted  shall  be  entitled  to 
a  copy  of  the  depositions  returned  into  Court  on  pay- 
ment  often  cents  per  folio  for  the  same,  provided,  (if 
the  same  are  not  demanded  before  the  opening  of  the 
Assizes,  Term,  Sittings,  or  Sessions,)  the  Court  is  of 
opinion  that  the  same  can  be  made  without  delay  to 
the  trial,  but  not  otherwise  ;  but  the  Court  may,  if  it 
see  fit,  postpone  the  trial  on  account  of  such  copy  of 
the  depositions  not  having  been  previously  had  by  the 
person  charged. 

What  has  been  remarked  under  the  last  preceding 
section  as  to  the  meaning  of  the  word  "folio"  may 
also  apply  here. 

This  clause  seems  to  apply  to  the  case  where  the 
copies  mentioned  are  asked  for  after  the  opening  of 
the  first  term  of  the  Court,  after  the  prisoner's  arrest 
whilst  sec.  58,  of  32-33  Vic.  ch.   30  applies  to  such 
demand  when  made  before  this  sitting  of  the  Court. 

VERDICT  AND  PUNISHMENT  IN  CASES  WHERE  OFFENCE 

NOT  COMPLETED. 

Sec.  49.— If,  on  trial  of  any  person  charged  with 
any  felony  or  misdemeanor,  it  appears  to  the  jury 
upon  the  evidence,  that  the  defendant  did  not  com- 
plete  the  offence  charged,  but  that  he  was  guilty  only 
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of  an  attempt  to  commit  the  same,  such  person  shall 
not,  by  reason  thereof,  be  entitled  to  be  acquitted,  but 
the  jury  shall  be  at  liberty  to  return  as  their  verdict 
that  the  defendant  is  not  guilty  of  the  felony  or  mis- 
demeanor   charged,  but  is  guilty  of  an  attempt  to 
commit  the  same  ;  and  thereupon  such  person  shall  be 
liable  to  be  punished  in  the  same  manner  as  if  he  had 
been  convicted  upon  an  indictment  for  attempting  to 
commit  the  particular  felony  or  misdemeanor  charged 
in  the  indictment;  and  no  person  tried  as  lastly  men- 
tioned shall  be  liable  to  be  afterwards  prosecuted  for 
committing  or  attempting  to  commit  the  felony  or  mis- 
demeanor for  which  he  was  so  tried. 

This  clause  is  textually  taken,  with  the  exception 
of  the  words  in  italics,  from  sec.  9  of  14-15  Vic.  ch.  100, 
of  the  English  Statutes,  upon  which  Greaves  h&s  the 
following  remarks : 

"  As  the  law  e^visted  before  the  passing  of  this  Act, 
(except  in  the  case  of  the  trial  for  murder  of  a  child,' 
and  the  offences  falling  within  the  1  Vic.  ch.  85,  s..  11)| 
[Sec.  51  of  the  Procedure  Act  of  1869,  see  post]  there 
was  no  power  upon  the  trial  of  an  indictment  for  any 
felony  to  find  a  verdict  against  a  prisoner  for  anything 
less  than  a  felony,  or  upon  the  trial  of  an  indictment 
for  a  misdemeanor  to  find  a  verdict  for  an  attempt  to 
commit  such  misdemeanor.    At  the  same  time  the  gen- 
eral principle  of  the  common  law  was,  that  upon  a 
charge  of  felony  or  misdemeanor  composed  of  several 
ingredients,  the  jury  might  convict  of  so  much  of  the 
charge  as  constituted  a  felony  or  misdemeanor  :   Hex 
vs.  Hollingbury,  4  B.  &  C.  329.    The  reason  why,  upon 
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an  indictment  lor  felony,  the  jury  could  not  convict  of 
a  misdemeanor,  was  said  to  be  that  thereby  the  defen- 
dant would  be  deprived  of  many  advantages  ;  for  if  he 
was  indicted  for  the  misdemeanor  he  might  have  coun- 
sel, a  copy  of  his  indictment,  and  a  special  jury  •  Rex 
vs.   WeHheer,  2  Str.  1133  ;  Leach,  12.     The  prisoner  is 
now  entitled,  in  cases  of  felony,  to  counsel,  and  to  a 
copy  of  the  depositions,  and  though  not  entitled  to  a 
copy  of  the  indictment,  yet  as  a  matter  of  courtesy,  his 
counsel  is  always  permitted  to  inspect  it.     With  regard 
to  a  special  jury,  in  the  great  majority  of  cases  a  pri^ 
soner  would  not  desire  it,  and  it  can  m  no  case  be  ob- 
tamed  unless  the  indictment  has  been  removed  hy  cer- 
tiorari.   Very  little  ground,  therefore,  remained  for  ob- 
jectmg  to  the  jury  being  empowered  to  find  a  verdict 
of  guilty  of  an  attempt  to  commit  a  felony  upon  an  in- 
dictment for  such  felony,  and  the  prisoner  obviously 
gams  one  advantage  by  it,  as  where  he  is  charged  with 
a  felony,  he  may  peremptorily  challenge  jurymen 
which  he  could  not  do  if  indicted  for  a  misdemeanor' 
No  prejudice,  therefore,  being  likely  to  arise  to  the  pri- 
soner, and  considerable  benefit  in  the  administration 
ot  criminal  justice  being  anticipated  by  the  change,  the 
jury  are  now  empowered,  upon  the  trial  of  any  indict- 
ment for  a  felony  to  convict  of  an  attemt     to  commit 
that  particular  felony,  and  upon  the  trialof  any  indict- 
ment for  a  misdemeanor  to  convict  of  an  attempt  to 
oommit  that  particular  misdemeanor." 

It  is  not  easily  seen  why  the  framers  of  our  Act  have 
•added  the  words  '^  committing  or''  to  this  clause  as  it 
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stands  in  the  English  Aot.    They  certainly  seem  quite 
unnecessary. 

In  Reg.  vs.  McPfierson,  Dears.  &  B.  197,  the  prisoner 
was  indicted  for  breaking  and  entering  a  dwelling- 
house  and  stealing  therein  certain  goods  specified  in 
the  indictment,  the  property  of  the  prosecutor     At  the 
the  time  of  the  breaking  and  entering  the  goods  speci- 
hed  were  not  in  the  house,  but  there  were  other  goods 
there  the  property  of  the  prosecutor.     The  jury  acquit- 
ted  the  prisoner  of  the  felony  charged,  but  found  him 
gmlty  of  breaking  and  entering  the  dwelling-house  of 
the  prosecutor,  and  attempting  to  stealhU  goods  thereU. 
Held,  by  the  Court  of  Criminal  Appeal,  that  the  convic- 
tion was  wrong,  as  there  was  no  attempt  to  commit 
the    felony  charged^^  within  the  meaning  of  the  afore- 
said  section 

Cockburn,  C.  J.  said:  "The  effect  of  the  statute 
18,  that  If  you  charge  a  man  with  stealing  certain  speci- 
fied  goods,  he  may  be  convicted  of  an  attempt  to  com- 
mit,  'the  felony  or  misdemeanor  charged,'  but  can  you 
convict  him  of  stealing  oiJier  goods  than  those  speci- 
hed  i    If  you  indict  a  man  for  stealing  your  watch 
you  cannot  convict  him  of  attempUng  to  steal  your  um- 
breUa.    I  am  of  opinion  that  this  conviction  cannot  be 
sustamed.    The  prisoner  was  indicted  for  breaking 
and  entermg  the  dwelling-house  of  the  prosecutor,  aiid 
stealing  therem  certain  specified  chattels.    The  iurv 
found  specially  that,  although  he  broke  and  entered 
he  house  with  ttie  intention  of  stealing  the  goods  of 
tne  prosecutor,  before  he  did  so.  somebody  else  had 
taken  away  the  chattels  specified  in  the  indictment  • 
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now,  by  the  recent  statute  it  is  provided,  that  where 
the  proof  falls  short  of  the  principal  offence  charged,  the 
party  may  be  convicted  of  an  attempt  to  commit  the 
same.    The  word  attempt  clearly  conveys  with  it  the 
idea,  that  if  the  attempt  had  succeeded  the  oft'ence 
charged  would  have  been  committed,  and  therefore 
the  prisoner  might  have  been  convicted  if  the  things 
mentioned  in  the  indictment  or  any  of  them  had  been 
there :  but  attempting  to  commit  a  felony  is  clearly 
distinguishable  from  intending  to  commit  it.    An  at- 
tempt must  be  to  do  that  which,  if  successful,  would 
amount  to  the  felony  charged ;  but  here  the  attempt 
never  could  have  succeeded,  as  the  things  which  the 
indictment  charges  the  prisoner  with  stealing  had  been 
already  removed,  stolen  by  somebody  else.    The  jury 
have  found  him  guilty  of  attempting  to  steal  the  goods 
of  the  prosecutor,  but  not  the  goods  specified  in  the 
indictment." 


An  attempt  to  commit  a  felony  can  only  be  made 
out  where,  if  no  interruption  had  taken  place,  the 
felony  itself  could  have  been  committed.  The  priso- 
ner was  indicted  for  attempting  to  commit  a  feloify  by 
putting  his  hand  into  A's  pocket,  with  intent  to  steal 
the  property  in  the  said  pocket  then  being.  The  evi- 
dence was  that  he  was  seen  to  put  his  hand  into  a  wo- 
man's pocket ;  but  there  was  no  proof  that  there  was 
anything  in  the  pocket.  Held,  that  on  the  assumption 
that  there  was  nothing  in  the  pocket,  the  prisoner 
could  not  be  convicted  of  the  attempt  charged :  Reij. 
vs.  Collim,  L.  &  C.  471 ;  9  Cox,  497. 
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See  anu.  Vol.  I.,  page,  460  and  621,  observations 
on  the  two  cases  lastly  above  cited:  Jt^.  vs  #^a" 
»«,  and  Jie,.  v.  OoUiru.  It  may  be  added  th7t  aZZ 
says,  refernng  to  these  cases :  ■•  There  can  b«  n^^  !! 
■hat  this  and  the  preceding  decisi„~  SgTt  Cn' 
he  grounds  that  the  indictment  in  the  formefa  Wd 
the  goods  to  be  in  the  house,  which  was  disprov  "  »d 

proved .    Attempts  to  commit  crimes,  by  Ormves  C^  A- 
A'«M»«fc,V  Consol.  Acts,  cix.  ^  W""**,  Co*  * 

But  in  lUg  vs.  Oood^U,  I  Den.  187,  where  it  was  held 
hat    „  an  mdictment  for  using  an  instrument  w  h 
mt^nt  to  procure  the  miscarriage  of  a  woman,  the  to 
of  the  woman  not  being  pregnant  is  immate  id  te 
«te,  Vol  I,  p.  338.  Greaves  admits  that  this  case  is! 
direct  authority,  that  a  man  may  be  convict.TV 
i.^ent  to  do  that  which  it  w J  i^p^^Tr 
I^,  c«.     And  if  a  person  administers  any  quantitv 
01  poison,  however  small,  however  impossiWeTat  « 
could  have  caused  death,  yet  if  it  were  done  with   . 
...tent  to  murder,  the  offence  of  administrinriis„n 

iTntitr/"?^:  "'"'•"*^^  ^'  -■  *^"^° 

7  ^  ,'.  ^  .■^™*«'''  9"1.  note  by  ehea,ves.  And  this 
rest,  on  a  distinction  between  an  vnM,a  and  an  XZ 
tocomnntacrime;  it  seems  that  a  man  marbTZ 
victed  of  doing  an  act  with  vnUnt  to  commiL  crime 
a^^ough  It  be  impossible  to  commit  such  rime  "«; 
th  t  a  man  cannot  be  convicted  of  an  atemp*  to  om 
mit  a  crime  miless  the  attempt  might  have  sucld^ 
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It  was  held  in  Reg.  vs.  Johnson,  L.  Sc  C.  481, 
that  an  indictment  for  an  attempt  to  commit  larceny 
which  charges  the  prisoner  with  attempting  to  steal 
the  goods  and  chattels  of  A,  without  further  specify. 
ing  the  goods  intended  to  be  stolen  is  sufficiently  cer- 
tain. And  in  Reg.  vs.  Collins,  L.  &  C.  471,  cited  ante, 
the  indictment  charged  the  defendant  with  attempting 
to  steal  "  the  property  of  the  said  woman  in  the  said 
gown  pocket  then  being,"  without  further  specifying 
the  goods  attempted  to  be  stolen. 

In  Reg.  vs.  Gheeseman,  L.  &  C.  145,  Blackburn,  J. 
said :  *'  If  the  actual  transaction  has  commenced  which 
would  have  ended  in  the  crime  if  not  interrupted  there 
is  clearly  an  attempt  to  commit  the  crime." 

In  Reg.  vs.  Roebuck,  Dears.  &  B.  24,  the  prisoner 
was  indicted  for  obtaining  money  by  false  pretences. 
It  appeared  that  the  prisoner  offered  a  chain  in  pledge 
to  a  pawnbroker,  falsely  and  fraudulently  stating  that 
it  was  a  silver  chain,  whereas  in  fact  it  was  not  silv., 
but  was  made  of  a  composition  worth  about  a  farthino- 
an  ounce.  The  pawnbroker  tested  the  chain,  and  find- 
ing that  it  withstood  the  test,  he,  relying  on  his  own 
examination  and  test  of  the  chain,  and  not  placing  any 
reliance  upon  the  prisoner's  statement,  lent  the  priso- 
ner ten  shillings,  the  sum  he  asked,  and  took  the  chain 
as  a  pledge;  the  jury  found  the  prisoner  guilty  of  the 
misdemeanor  charged  against  him.  Held,  that  the  con- 
viction was  right. 


It  is  said  in  2  Russell,  599,  on  this  right  given  to  con- 


PROCEDURE  IN  CRIMINAL  CASES. 


261 


vict  the  defendant  of  the  offence  charged :  "  There  are 
some  offences  which  may  be  attempted  to  be  com- 
mitted,  whUst  there  are  others  which  cannot  be  so 
attempted.      It  is   obvious    that  where    an  offence 
consists  in  an  act  that   is  done,  there  may  be  an 
attempt  to  do  that  act  which  will  be  an  attempt  to 
commit  that  offence.    But  where  an  offence  consists  in 
an  omission  to  do  a  thing,  or  in  such  a  state  of  things  as 
may  exist  without  anything  being  done,  it  should  seem 
that  there  can  be  no  attempt  to  commit  such  offence 
Thus  If  an  offence  consist  in  omitting  or  neglecting 
to  turn  the  points  of  a  railway,    it   may  well   be 
doubted  whether  there  could  be  an  attempt  to  com- 
mit  that  offence.     And  a  very  nice  question  might 
perhaps  be  raised    on  an    indictment    on  the   9-10 
Will.  III.,  ch.  41,  sec.  2,  for  having  posaeadcm  of  marked 
stores,  where  the  evidence  failed  to  prove  that  the 
stores  actually    came  mto  the  prisoner's  possession 
through  an  attempt  toget  them  into  his  possession.as  in 
Meg.  vs.  Cohen,  8  Cox,  41,   and  knowledge  of  their  be- 
mg  marked  might  be  proved ;  for  in  order  to  consti- 
tute  the  offence  of  having  possession  of  anything,  it  is 
not  necessary  to  prove  any  act  done,  and,  therefore  it 
would  be  open  to  contend  that  there  could  not  be  an 
attempt  to  commit  such  an  offence. 

It  is  to  be  observed,  however,  that  the  21-2Q  Vic. 
ch.  91,  sec.  7,  has  the  words  "receives,  possesses-*"' 
and  on  a  count  charging  the  receiving  of  stores,  there 
seems  no  reason  to  doubt  that  there  might  be  a  con- 
viction  of  an  attempt  to  receive  ;  for  receiving  clearly 
mcludes  an  act  done.  Thus  in  Beg.  vs.  Whiky,  2  Den. 
37,  where  a  prisoner  went  into  a  coach  office  and 
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endeavoured  to  get  possesaion  of  stolen  fowls  which 
hatl  come  by  a  coach,  there  seems  no  reason  why 
she  might  not  have  been  convicted  of  an  attempt  to 
receive  the  fowls." 

Can  there  be  an  attempt  to   commit  an  assault^ 
Ormves  says :  "  In  principle  there  seems  no  satisfac- 
tory  ground  for  doubting  that  there  mav  be  such  a.i 
attempt.    Although  an  assault  may  be  an  attempt  to 
mllict  a  battery  on  another,  as  where  A.  strikes  at  B 
but  misses  him,  yet  it  may  not  amount  to  such  an 
attempt,  as  where  A.  holds  up  his  hand  in  a  threaten- 
ing  attitude  at  B.,  within  reach  of  him,  or  points  a  gi  n 
at  him  without  more.     Is  not  the  true  view  this— that 
every  offence  must  have  its  beginning  and  completion '( 
and  is  not  vrhatever  is  done  which  falls  short  of  the 
completion,  an  attempt,  provided  it   be  sttfficiently 
proximate  to  the  intended  offence  ?    Pointing  a  loaded 
gun  is  an  assault.     Is  not  raising  the  gun  in  order  to 
point  it  an  attempt  to  assault  ?" 

In  Reg.  vs.  Ryland,  11  Cox,  101,  it  was  held  that 
under  an  indictment  for  unlawfully  assaulting  and 
having  carnal  knowledge  of  a  girl  between  ten  and 
twelve  years  of  age,  the  prisoner  may  be  convicted  of 
the  attempt  to  commit  that  offence,  though  the  child 
wiis  not  unwilling  that  the  attempt  should  be  made. 

In  Re(j,  vs.  Hapgood  &  Wyatt,  11  Cox,  471,  H.  was 
indicted  for  rape,  and  W.  for  aiding  and  abetting 
Both  were  acquitted  of  felony,  but  H.  was  found  guilty 
of  attempting  to  commit  the  rape,  and  W.  of  aiding^. 
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in  the  attempt.     The  conviction  was  affirmed  both  as 
to  W.  and  H. :  see  lieg.  vs.  Bain,  ante,  vol.  1,  p.  628. 

It  was  held  in  lieg.  vs.  Conndl  6  Cox,  178,  <hat 
upon  a  trial  for  felony  the  jury  can  only  convict  of  an 
attempt,  which  is  a  misdemeanor  under  the  above 
clause,  and  not  of  an  attemi)t  which  is  made  felony 
by  statute.  Thus,  on  an  indictment  for  murder  with 
poison,  the  prisoner  cannot  be  convicted  of  feloniously 
administering  poison  to  the  deceased  with  intent  to 
murder  him. 

Punishmmt-^ThQ  attempt  to  commit  a  felony  or  a 
misdemeanor  is,  at  common  law,  a  misdemeanor, 
pumshable  by  fine  or  imprisonment,  or  both ;  see  ante, 
vol.  1,  p.  718,  remarks  under  sec.  74,  of  the  Act  con* 
cerning  malicious  injuries  to  property. 

PERSONS  TRIED  FOR  MISDEMEANOR  AND  FOUND  OUILIT 
Oi  FELONY  NOT  TO  BE  ACQUITTED. 

Sec.  50.— If,  upon  the  trial  of  any  person  for  any 
misdemeanor,  it  appears  that  the  facts  given  in  evi- 
dence,  while  they  inchide  such  misdemeanor,  amount  in 
law  to  a  felony,  such  person  shall  not,  by  reason 
thereof,  be  entitled  to  be  acquitted  of  such  misde- 
meanor,  (and  the  person  tried  for  such  misdemeanor 
if  convicted,  shall  not  be  liable  to  be  afterwards  prose^ 
cuted  for  felony  on  the  same  facts),  unless  the  Court 
before  which  such  trial  is  had,  thinks  lit,  in  its  discre- 
tion,  to  discharge  the  jury  from  giving  any  verdict 
ugon  such  trial,  and  to  direct  such  person  to  be  in- 
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dieted  for  felony,  in  which  case  such  person  may  be 
dealt  with  in  all  respects  as  if  he  had  [not  been  put 
upon  his  trial  for  such  misdemeanor. 

The  above  clanse  is  taken  from  the  14-15  Vic.  ch. 
100,  sec.  12  of  the  Imperial  Acts.  The  words  in  italics 
are  not  in  the  English  Act,  but  the  clause  has  always 
been  interpreted,  in  England,  as  if  these  words  were 
actually  in  it. 

Greaves  says  on  this  clause:  "This  section  was  in- 
troduced to  put  an  end  to  all  questions  as  to  whether 
on  an  indictment  for  a  misdemeanor  in  case  upon  the 
evidence  it  appeared  that  a  felony  had  been  committed, 
the  defendant  was  entitled  to  be  acquitted,  on  the 
ground  that  the  misdemeanor  merged  in  the  felony  : 
Eegma  vs.  Neale,  1  C.  &  K.  691,  1  Den.  36 ;   Eeg.  vs. 
BuUon,  11  Q.  B.  92r       The  discretionary  power  to 
discharge  the  jury  is  given  in  order  to  prevent  indict- 
ments being  collusively  or  improperly  preferred  for 
misdemeanors  where  they  ought  to  be  preferred  for 
felonies,  and  also  to  meet  those  cases  where  the  felony 
is  liable  to  so  much  more  severe  a  punishment  than 
the  misdemeanor  that  it  is  fitting  that  the  prisoner 
should  be  tried  and  punished  for  the  felony.     For 
instance,  if  on  an  indictment  for  attempting  to  commit 
a  rape,  it  clearly  appeared  that  the  crime  of  rape  was 
committed,  it  would  be  right  to  discharge  the  ^ary. 
So  if  any  one  were  to  prefer  an  indictment  {or  any 
offences  respecting  a  railway  under  the  3-4  Vic.  ch. 
97  (31  Vic.  ch,  68  of  the  Dominion  Statutes)  instead  of 
under  the  14-15  Vic.   ch.  19,  sees.  6  &  7,  (sec.  39 
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32-33  Vic.  ch.  22,  and  sec.  82,  32-33  Vic.  ch.  20  of  the 
Dominion  Statutes)  it  would  be  proper,  generally 
speaking,  to  discharge  the  jury,  and  order  an  indict- 
ment  for  felony  to  bo  preferred" 

Formerly,  where,  upon  an  indictment  for  an  assault 
with  mtent  to  commit  a  rape,  a  rape  was  actually 
proved,  an  acquittal  would  have  been  directed,  on  the 
ground  that  the  misdemeanor  was   merged  in  the 
felony :  H^x.  vs.  Hamewood,  1  East  F   C  •   Reg   va 
NwholU,  2  Coz,  182;  though  in  Reg.  vs.  Ne^U,  1  Den" 
36,  cited  ante,  by  Greaves,  it  Was  betore  this  enact- 
ment that  where  a  prisoner  was  indicted  for  carnally" 
knowing  a  girl  between  i&n.  and  twelve  years  of  age 
and  It  waa  proved  that  he  had  committed  a  rape  upon 
her,  he  was  not  thereby  entitled  to  be  acquitted.    The 
above  section  removes  aU  doubt  on  the  matter,  but  it 
must  not  bo  lost  sight  of,  that  by  its  express  terms  the 
facts  proved,  though  amounting  in  law  to  a  felony 
must    also    inelvde    the  misdetneanor   cka/rged       For 
mstance,  if  upon  an  indictment  for  having  carnal  know- 
ledge of  a  girl  above  the  age  of  ten  years  and  under 
the  age  of  twelve  years,  it  appears  that  in  fact  the  girl 
was  under  the  age  of  ten  years,  this  section  does  not 
apply,  and  the  prisoner  must  be  acquitted :  the  offence 
charged  against  him  is  not  proved :  quite  another  and 
totally  different  offence  is  proved,  and  this  offence  as 
proved  does  not  include  the  misdemeanor  charged 
Reg.  vs.  ShoU,  8  a  &.  K.  206,  is  a  ruling  to  the  same 
effect,  m  England,  though  there  the  words  » while 
they  include  such  misdemeanor"  are  not  in  the  corres- 
ponding  clause. 
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But  the  clause  fully  applies  where,  upon  an  indict- 
ment  for  false  pretences,  the  facts  prove  that  the  false 
pretences  have  been  effected  by  a  forgery ;  in  such  a 
case,  though  a  forgery  be  proved,  the  prisoner  may 
nevertheless  be  convicted  of  the  misdemeanor  charged, 
if  such  is  also  proved.    See  ante,  vol.  1,  p.  602. 

VERDICT  OF  ASSAULT  IN  CEfiTAIN  CASES  OF  FELONY. 

Sec.  51.— On  the  trial  of  any  person  for  any  felony 
whatever,  where  the  crime  charged  includes  an  assault 
agamst  the  person,  although  an  assault  be  not  charged 
in  terms,  the  jury  may  acquit  of  the  felony,  and  find 
a  verdict  of  guilty  of  assault  against  the  person  in- 
dicted, if  the  evidence  warrants  such  finding,  and  the 
person  so  convicted  shall  be  liable  to  be  imprisoned 
in  the  penitentiary  for  any  term  not  exceeding  five 
years  and  not  less  than  two  years,  or  to  be  imprisoned 
in  any  other  gaol  or  place  of  confinement  for  any  term 
lessithan  two  years. 

From  1837  to  1851,  the  statute  book  in  England  con- 
tained an  enactment  similar  to  this  one,  the  7  Will.  IV 
and  1  Vic.  ch.  85,  sec.  11;  but  it  was  found  there,  that 
such  great  difficulties  had  arisen  in  its  construction, 
that  it  was  repealed  by  the  14-15  Vic.  ch.  100,sec.  10.   ' 

On  this  repealing  clause.  Greaves  says  :— 
■  This  section  repeals  the  11th  sec.  of  the  1  Vic.  ch. 
85,  which  had  not  only  led  to  difficulties  in  determin- 
ing to  what  cases  it  applied,  but  had  been  applied  to 
cases,  which  it  is  extremely  questionable  whether  it 
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was  ever  intended  to  apply.    The  power  to  convict  of 

an  attempt  to  commit  a  felony  given  by  the  last  section 

sec.  49  of  the  Procedure  Act  of  1869),  and  the  power 

to  convict  of  unlawfully  cutting,  stabbing,  or  wound- 

82.„3  Vic  ch.  20  of  Dominion  Statutes),  are  much  bette; 
cdculated  to  prove  beneficial  than  the  repealed  sec 

In  the  case  oiRegim.  vs.  Bird,  2  Den.  91,  on  the  in- 
terpretation of  the  repealed  clause,  fourteen  Judges  of 
he  Court  of  Exchequer  were  divided  eight  to  six!  and 
the  Chief  Justice  of  England,  Lord  Campbell,  who 
was  one  of  the  minority,  closed  his  remarks  on  the 
case  by  saying:  '.I  hope  I  may,  without  impropriety 
express  a  wish  that  the  Legislature  will  speedUy  re-' 
peal  or  explain  the  enactment  which  has  caused  Lh 
confusion.    Of  course,  I  am  ready  to  abandon  the  con 
struction  of  it  for  which  I  hare  been  contending  and 
most  respectfully  and  submissively  to  be  governed  bv 
tte  opinion  of  my  learned  brethren  who  differ  from  me 
but  I  have  not  been  able  to  gather  from  them  any 
ckar  and  certain  rule  for  my  future  gmdance,  and  1 
am  afraid  that  without  the  interference  of  Parli;m.ent 
notwithstanding  our  best  efforts  to  be  unanimous,  we 
ourselves,  as  well  as  others,  may  again  find  it  dii^cult 
to  anticipate  the  result  of  our  deliberations." 

4„™r,T"  ""'  '^"'  ^'•"■""y- 18«1'  ^d  on  the  7th 
August  of  the  same  year,  Parliament  repealed  «ie  ob- 
jectionable clause.    There,  the  decisions  and  recom- 


-268 


THE  CRIMINAL  STATUTE  LAW. 


mendations  of  the  Courts  of  Justice  are  not  ignored  by 
the  legislator. 

All  this  has  had  no  influence  with  our  law-givers, 
and  they  mW  not  be  guided  by  the  experience  of  others. 
Ol  course,  it  cannot,  for  an  instant,  be  presumed  that 
they  were  ignorant  of  the  history  of  this  clause 
in  the  mother  country.  No  one  would  have  the  pre- 
sumption to  doubt  for  an  instant  that  each  and  every 
one  of  those  who  voted  our  criminal  statutes  of  1869, 
had  read  with  the  deepest  attention  and  mobt  mature- 
ly weighed  the  report  of  the  case  and  the  lengthy  and 
most  learned  observations  of  the  fourteen  Judges  in 
Eeqina  vs.  Bird.  This  must  necessarily  all  have  been 
done,since  they  thought  themselves  competent  to  pass 
these  laws,  withoiit  the  aid,  usually  resorted  to  in  such 
instances,  of  a  special  commission.  It  must  then  be 
assumed  that,  in  their  opinion,  what  was  found,  after 
trial,  impracticable  in  England,  may  perhaps  be  found 
to  work  well  here,  though  the  principle  upon  which 
such  a  result  can  be  expected,  may  not  be  broadly 
known. 


At  all  events,  in  practice,  the  clause,  though  not 
very  long  in  force,  promises  not  to  fare  better  in 
Canada  than  it  did  in  England,  and  already,  in  Onta- 
rio, it  has  been  held  that  under  it  a  verdict  of  assault 
upon  an  indictment  for  murder  or  manslaughter  is  not 
legal :  Reg.  vs.  Ganes,  22  U.  C.  C.  P.  185  (following 
Bey.  vs.  Bird),  whilst  in  Quebec,  in  Meg.  vs.  Ca/rr,  1872, 
a  verdict  of  assault  in  a  case  of  manslaughter  has  been 
given,  and  received  by  Chief  Justice  Duval,  without 
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hesitation,  and,  in  fact,  this  seems  admitted  as  the 
settled  jnrisprndence  on  the  subject,  in  this  last  named 
f'rovmce.    See  also  Reg.  vs.  Smith,  84  U.  C.  Q.  662. 

The  following  are  the  most  important  decisions  in 
Jingland  on  the  interpretation  of  this  clause 

In  a  joint  indictment  for  felony,  one  may  be  found 
gailty  of  the  felony,  and  the  other  of  assault  under  this 
clause  :  R.  vs.  Archer,  2  Mood.  283.    In  an  indictment 
tor  lelony,  a  conviction  cannot  be  given  under  this 
clause  of  an  assault,  completely  independent  and  dis- 
tmct,  but  only  of  such  an  assault  as  was  connected 
with  the  felony  charged  :  B.  vs.  Gutteridge,  9  C  &  P 
471,  and  this  interpretation  was  admitted  as  undoubt- 
edly nght  in  Meg.  vs.  Phelps,  2  Mood.  249  (see  post) 
and  by  the  fourteen  Judges  in  Beg.  vs  Bird.    The  case 
of  ^.^  vs.  Pool,  9  C.  &  P.  728,  where  Baron  aurney 
held  that  If  a  felony  was  charged  and  a  misdemeanor 
of  an  assault  proved,  the  defendant  might  be  convicted 
ot  the  assault,  although  that  assault  should  not  be  con- 
nected with  the  felony  stands,  therefore,  overruled 
In  Beg.  vs.  Boden,  1  C.  &  K.  896,  it  was  held  that  on 
an  indiciment  for  assaulting  with  intent  to  rob,  if  that 
intent  IS  negatived  by  the  jury,  the  prisoner  may  be 
convicted  of  assault  under  this  enactment.     In  Beg 
2  Birch,  1  Den.  186,  upon  a  case  reserved,  it  was  held 
that  upon  an  indictment  for  robbery,  the  defendant, 
under  this  clause,  maybe  found  guilty  of  a  common 
assault.    The  Judges  thought,  upon  consulting  all  the 
authorities,  that  this  enactment  was  not  to  be  confined 
to  cases  where  the  prisoner  committed  an  assault  in 
the  prosecution  of  .  i  .attempt  to  commit  a  felony  nor 
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was  it  to  be  extended  to  all  cases  in  which  the  indict- 
ment for  a  felony  on  the  face  of  it  charged  an  assault. 
See  also  Reg.  vs.  Ellis,  8  C.  &  P.  664.  But  they  were 
of  opinion  that,  in  order  to  convict  of  an  assault  under 
this  section,  the  assault  must  be  included  in  the 
chi.rge  on  the  face  of  the  indictment,  and  also  be  part 
of  the  very  act  or  transaction  which  the  Crown  pro- 
secutes as  a  felony  by  the  indictment.  And  it  was 
suggested  that  it  would  be  prudent  that  all  indict- 
ments for  felony  including  an  assault,  should  state 
the  assault  in  the  indictment. 

This  suggestion  may  be,  here,  usefully  remembered 
in  the  framing  of  such  indictments,  other  than  murder 
or  manslaughter,  notwithstanding  the  words  inserted 
in  this  section  '^  although  an  assault  he  not  charged  in 
terms,''  which  were  not  in  the  English  Act. 

In  Eeg.  vs.  Greenwood,  2  C.  &  K.  339,  it  was  held  by 
Wightman,  J.,  that  if  on  an  indictment  for  robbery 
with  violence  the  robbery  was  not  proved,  the  prisoner 
could  not  be  found  guilty  of  the  assault  only,  under 
this  clause,  unless  it  appeared  that  such  assault  was 
committed,  in  the  progress  of  something,  which,  when 
completed,  would  be,  and  with  intent  to  commit,  a 
felony. 


In  Beg.  vs.  Rsid,  2  Den.  88,  it  was  held  by  five  judges 
that  the  verdict  of  assault  allowed  by  this  clause  must 
be  for  an  assault,  as  a  misdemeanor,  and  not  for  a 
felonious  assault,  and  this  has  never  since  been  doubted. 
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In  Reg.  vs.  ,Sf^.  G^eorae,  9  C  &  P  4Qi  fk«      • 

^ha.^d  Wit,  ««„/«;,  tofi'rirxr:^ 

&o.  The  qnestion  was  whether  the  prisoner  J  uf' 
convicted  of  a„  assault  co»„utted  with  Us  Ch  "^ 
tohavin,  drawn  out  the  pistol.  Bat^ptTk^C 
that  the  pnsoner  could  onlv  be  ft>.,.,j  1/  „ 
assault  which  was  involved  in  !„?  ^^"^  *»' 
firing  the  pistol.  ""■  """"^^'^i  with 

In  JJeflT.  vs.  Pheh),,  2  Mood  240  ti,o 
others  wa.s  indicted  for  m^lr  ,  t ""'"""  ^'* 
Phelps,  in  a  scuffle,  «truckte  deceleTo'cr'.  "*"' 
and  knocked  him  down :  that  af  rX,  Phelnl  "=! 
away  to  his  own  home  and  took  no  fta^thf  .  •'^™' 
affray :  that,  about  a  quarteTof  1  T  f"^'"  "•" 
the  deceased,  on  the  sCe  '  !♦  "  afterwards, 

by  other  part  es,  a^d  r  StL^"'  "^"°  '"^'^'^1 
he  died  on  the  spo"  Xft  Itcl ''1"'"''  °'  ""''"'' 
Phelps  of  the  felony,  ^^Z^^^^'^'^^^f'^^ 

that  the  conviction  was  wrons   as  for  /      T 
assault  under  the  clause  ment^lT  I         "'"*'='  °'' 
be  such  as  forms  onTcon: U^^  1^71"'  "T' 
Charge  Of  felony,  not  a  dist^ctandClt^:-^^^ 

held  thtirmaS^'teJ  a'^h'^^In  '"'*^--'  ^' 

^----"'^Tcrr  tTihTrai: 

of  the  deceased,  even  thouffh  the  dpafv,  if    1/ 
..anslaughter.   See  also  i^c:!^,^^..!^ 
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In  the  case  of  Reg.  vs.  Bird,  9.  Den.  94,  already  cited, 
as  the  final  blow  to  the  enactment  in  question,  in 
England,  the  Court,  on  the  following  division,  decided 
that  on  an  indictment  for  murder  or  manslaughter,  the 
prisoner,  under  the  said  clause,  cannot  be  convicted  of 
an  assault : 


IW- 


Against  the  conviction. 
Pollock,  C.  B. 
Patteson,  J. 
Coleridge,  J. 
"Wightman,  J. 
Cresswell,  J. 
Brie,  J. 

V.  WiUiams,  J. 
Talfourd,  J. 


For  the  conviction. 
Lord,  Campbell,  C.  J. 
Jervis,  C.  J. 
Parke,  B. 
Alderson,  B. 
Maule,  J. 
Martin,  B. 


In  the  case  of  Beg.  vs.  Ganea,  in  Ontario,  22  U.  C. 
C.  P.,  186,  already  cited,  the  Court  followed  the  rule 
laid  down  by  the  majority  in  Reg.  vs.  Bird,  and 
decided  that,  under  the  said  section  51  of  our  Pro- 
cedure Act,  a  verdict  of  assault  cannot  be  given  upon 
an  indictment  for  murder  or  manslaughter.  It  may 
be  remarked  that,  in  this  case,  Chief-Justice  Hagarty 
distinctly  said  that  his  own  individual  opinion  was 
wholly  with  that  of  the  minority  in  Reg.  vs.  Bird,  viz : 
that,  in  such  cases,  a  verdict  of  assault  is  legal.  See 
also  Reg.  vs.  Smith,  34  U.  C.  Q.  B.  662. 

In  Quebec,  in  the  cases  of  Reg.  vs.  Carr  (2nd  case), 
Reg.  vs.  Wright,  Reg.  vs.  Taylor,  all  since  1869,  and 
upon  indictments  charging  either  murder  or  man- 
slaughter, verdicts  of  "  guilty  of  assault "  have  been 


■  H'WWai.     ~ 


PROCEDURE  IN  CRIMINAL  CASES.  278 

given  and  received,  without  the  appearance  nf  fV. 
ieast  doubt  of  thei.  .egaiit,  eithe.  frrrrenl  t 

intl'T  W  '"">""'""  ^"^  "P^  "  *"  »  ""^-J'  with 
mtent  to  comnut  rape,  under  sec.  49  of  32-33  Vic  ch 

20  (see  a«(.,  yol.  1,  p.  307)  a  boy  under  the  age  of  four 

teen  year,  may  be  convicted  of  an  a^aultl^deVX 
said  section  51  of  the  Procedure  Aot  •  b         ^       , 
2  Mood,  122.  •  ■"'«^-  ™-  ''^"^^w, 

with  intent'to  m^Jer  a^^'cf  J:^^  """"'""« 
may  be  given  under  the  s Jd  sUfTrrocT" 
Act :   Meg.  vs.  Oruse,  2  Mood  53   V         ^'""'"l"" 

Mood.  283      If  a  man  h,  '  ."^  ^^  ™-  ^"*^'  ^ 

-ioo.     II  a  man  has  carnal  kuowledffe  of  « 

woman  by  a  fraud  which  induces  her  to  suppose   t  is 
her  husband,  upon  an  indictment  for  race  h?r.     V 
acquitted  of  the  felony,  but  may,  under  the  s!iH« 
51  of  the  Procedure  Act,  be  oo^d  '/rZ^Tt" 
Meg.  vs.  Saunders,  8  C.  &  P   266    h^  B»  ?      ' 

%.  vs.  r«i„™,,  8  c.  &  P.  286     '  J"'^"' ' 

But  to  authorize  such  a  vprHiVf  <^k^  j- 1 
must  necessarily  include  '^Z^,  '^^l"l:^Zl 

.ven  under  t^clau;:;irv"  —  ~.^ 

riven     f  H,.     ^-  .      '  ™"''  *  ^"<3i<=t  may  be 

g-ven,  If  the  indictment  charges  an  assault,  and  the 
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wilfully  administering  of  deleterious  drugs :    Reg.  vs. 
Suttm,  8  C.  &  P.  660. 


It  may  safely  be  said  that  the  authorities  on  the 
question  are  sufficiently  clear  as  to  one  point,  viz: 
that,  under  this  section  61  of  the  Procedure  Act  of 
1869,  in  all  cases  of  felonies,  which  include  an  assault 
against  the  person,  though  an  assault  be  not  charged 
in  terms,  the  jury  may  acquit  ol  the  felony,  if  such  is 
not  proved,  and  find  a  verdict  of  assault  against  the 
defendant,  if  the  evidence  warrants  it :  that  is  to  say,  if 
an  assault  forming  part  of  the  very  act  or  transaction 
which  the  Crown  prosecutes  as  a  felony  by  the  indict- 
ment has  been  proved. 

It  is  true  that  as  to  indictments  for  murder  or  man- 
slaughter, Meg.  vs.  Phelps  and  Beg.  vs.  Bird,  in  England, 
and  Reg.  vs.  Ganea  in  Ontario,  are  given  by  the  report- 
ers as  ruling,  as  an  abstract  principle,  that  in  no  case 
of  murder  or  manslaughter  a  verdict  of  assault  can  be 
given  under  this  section  61  of  the  Procedure  Act ;  but 
a  careful  consideration  of  these  cases  will  amply 
demonstrate  that  they  do  not  bear  such  an  interpreta- 
tion. 


In  the  first  of  these  cases,  Beg.  vs.  Phelps,  as  already 
stated,  it  was  decided  that,  upon  an  indictment  for 
murder,  the  defendant  cannot,  under  this  clause,  be 
convicted  of  an  assault  entirely  separate  and  distinct 
from  the  felony  charged:  it  was  there  proved  that 
when  the  deceased  was  killed,  when  the  murder  was 
committed,  the  defendant  was  away  from  the  spot  and 
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whatever,  com„,i,ted  on  the TI  n         ""^Z^^""" 
course  of  the  evidencr.h7    ,       ^     ""  '  '^  "'  "'« 

ciose  c„„e.  enXtrai;^:::  n- ot^^^^^^ 

aujuuge  on  anythinec  else  but  thp  fo.,fc.  <• 
part  of  the  crime  laid  j„  ,h?  i„die,lnt  '^17'"^ 
says:  "on  the  frial  «*•  "^^-iment.     ihe  clause 

the  proposition  that  a  verdiottr  asl  t?  ™T'""« 
any  ciroumstances,  be  found  t  "TTT^" 
manslaughter,  murder  or 

eit'tisrs:  a?de™H '"■'•  "  '^  ^  ^-'  --  '» 
caseof  C;''],£'''Jf;7'''7  e'-  than  the 
farts  •     Tk  ^       ^*  ^®  ^^"^^d  on  t^e  folJowincr 

orMar;A:n'^r;rt\'"'^<'  ^"  ">-"^- 

It  was  pro^^d  r  he   l^TX^""  "'^"""^  <>-• 
death,  on  the  4th  o^L;''"';'*'*^^  ^"»  Pa-ns' 

January,  1850,  was  caused  ex^ilu- 
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»ively  by  one  particular  blow  on  the  head,  inflicted 
shortly  before  her  death,  but  there  being  no  evidence 
that  the  fatal  blow  had  been  struck  by  either  of  th«j 
prisoners,  they  were  acquitted:  during  the  course  of 
the  trial,  it  had  been  proved  that  the  prisoners  had 
committed  different  assaults  on  the  deceased  in  the 
two  months  preceding  her  death,  but  that  none  of 
these  assaults  were  connected  with  hor  death.  The 
majority  of  the  Court  held,  that  on  these  facts,  a  ver- 
dict of  assHult  could  not  be  given  against  the  prisoners. 
And  why  ?  Because  the  assaults  committed  by  them 
on  Mary  Ann  Parsons  during  the  two  months  pre- 
ceding her  death,  were  not  included  in  the  crime 
chartrr  ^  in  the  indictment,  but  were  totally  different 
and  t  .met  offences ;  because  the  only  assault  included 
in  the  indictment  was  the  particular  blow  which  had 
caused  the  death,  and  as  they  were  found  not  guilty 
of  having  given  that  particular  blow,  they  were  en- 
titled to  a  full  acquittal,  and  the  jury  had  not  the 
right  to  say  :  "  it  is  true  that  the  assault  which  caused 
Mary  Ann  Parsons'  death  has  not  been  proved  to  have 
been  committed  by  the  prisoners,  but  other  assaults 
previously  committed  by  them  on  the  deceased  have 
been  proved,  and  we  will  take  this  occasion  to  find  the 
defendants  guilty  of  these,  though  they  were  only 
accused,  in  this  case,  of  the  particular  blow  which 
caused  the  death." 

It  is  obvious  thai  this  would  be  trying  \i  man  fc 
one  offence,  and  finding  him  guilt)  > '  -  tiotiier.  That 
is  what  the  Court  refused  to  do  in  this  case,  as  well 
as  in  Reg.  vs.  Phelps,  and  a  reference,  as  infra,  to  the 
remarks  of  the  following  judges  who  formed  part  of 
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the  ma^rity  i„  Bird:.  ca,e  will  .how  tb.t  they  fol 
lowed  PMp.'  case,  without  going  an  inch  further  • 

TalfouH,    2  Den pp.  147,  148 

?"'"""»"•      "        "   167,  168 

SJ.™""""-    "        "  164,  186 

?''«'"'»''»•  "         "  168,  169 

^t     »'■    "         "  18».  181 

^»"''^'''      "         ••  188,  187 

None  of  these  learned  Judges  said  that  a  verdict  for 
assault  can  nerer  be  given  on  an  indictment  for  murder 
or  manslaughter.  Indeed,  it  will  be  found  that  they  all 
appear  to  think  such  a  result  possible. 

Wightman,  J.  distinctly  says :  "  If  i„  the  present 
case,  ,t  had  appeared  that,  at  the  time  the  morta 
■njury  was  received,  the  prisoners  were  witr  he 
deceased   and  had  aaeaulted  and  beaten  her  imme 

Til  t'"'  ''"'  """  *'"'  ""O™""  "i^ed  a  doubt 
whether  the  mortal  injury  was  occasioned  by  blows 
or  by  a  fal  which  might  be  attributed  to  acciden  ' 
and  on  ha  ground  the  jury  had  acquitted  the  pr] 
soners  of  fe  ony,  1  should  think  that  they  migit  be 
convcted  of  assault  under  the  statute,  for  if  thj 
case,  the  assault  proved  would  have  been  involved 
m,  ana  formed  part  of  the  act  or  transaction  cha  lid 
as  a  felony  .n  the  indictment,  and  prosecuted  as  4ch!" 

And  .Jems,  C.  J.,  (one  of  the  m,W%)  says  ■  "  If  it 
had  been  proved  that  the  child  had  not  died    i 

victed  of  assault  upon  this  indictment  for  murder.     If 
the  death  resulted  from  natural  causes,  it  is  admitted 
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that  the  prisoner^:  mi^hthave  been  convicted  of  assault 
upon  this  indictment  for  murder." 

^  In  the  Ontario  case  of  Reg.  vs.  Qaneg  (see  ante)  the 
facts  were  almost  similar  to  those  in  Jteg.Y8.Bird,  and 
the  on)y  ruling  in  ih3  case  is  that  where  upon  an  in- 
dictm^nt  for  murder,  the  prisoners  are  proved  to  have 
at  different  times  be/ore  the  death  of  the  deceased,  com- 
mitted on   him   various  assaults,  yet  they  cannot  be 
found  guilty  of  these  assaults,  and  must  be  acquitted 
altogether,  if  it  is  proved  that  these  assaults  were  not 
connected  with  the  death  of  the  deceased ;  but,  on  the 
contrary  that  the  deceased  died  from  a  burning,  with 
which  the  prisoners  were  not  connected.    Here,  as  in 
Phelps'  and  Bird's  cases,  the  only  question  decided  is 
that  upon  an  indictment  for  murder  or  rnanslaugter. 
the  defendantcannot  be  found  guilty  ofany  offence  not 
included  in  the  crime  charged,  of  an  assault,  committed 
at  another  time  th&n  the  offence  charged,  of  any  other 
assault  than  the  one  which  the  prosecution  charged 
as  a  felony.    As  already  stated,  this  is  admitted :  no 
one  pretends  that  a  man  can  be  tried  for  misbehaviour 
or  criminal  conduct  on  a  certain  occasion,  and,  though 
found  not  guilty  on  that  particular  occasion,  yet  be 
convicted  for  some  criminal  act  done  upon  another  oc- 
casion.   And  the  Judges,  who  formed  the  minority  in 
Bird's  case  did  not  intend  to  overrule  Reg.  vs.  Phelps, 
but  thought  one  case  distinguishable  from  the  other. 

But  it  is  said,  and  this  reasoning  is  ad-pted  by  Mr. 
Justice  Gwynne,  in  Reg.  vs.  Ganes,  that,  as  in  murder  or 
manslaughter,  the  only  assault  charged  in  the  indict- 
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ment  is  the  one  which  conduced  to  the  death  of  the  de- 
ceased, if  the  prisoner  is  guilty  of  an  assault,  he  is  guilty 
of  the  felony,  and  cannot,  in  respect  of  that  assault 
be  convicted  of  assault  merely ;  and  that  if  the  assault 
proved,  does  not  conduce  to  the  death,  it  is  distinct 
from  and  independent  thereof,  and  is,  therefore,  not 
mcluded  in  the  crime  charged  ;  and,  therefore,  that  no 
verdict  of  assault  can  be  rendered  upon  an  indictment 
for  homicide,  in  respect  of  such  an  assault. 

It  cannot  be  denied  that  when  different  assaults 
are  brought  out  by  the  prosecution,  in  the  course  of  the 
evidence,  as  supposed  by  Erie,  J.,  in  his  remarks  in 
Bird's  case,  and  as  was  the  casein  Reg.  vs.  Phelps  Reg 
vs.  Bird,  and  Reg.  vs.  Oanes,  this  opinion  seems  to  be 
unassailable.    But  when  the  defendant  is  accused  of 
having,  on  a  certain  occasion,  killed  a  person,  by,  for 
instance,  striking  him  in  the  chest ;  cannot  the  jury 
say  :  "We  find  that,  on  the  occasion  specified,  the  de- 
fendant  did  strike  the  deceased,  but  we  do  not  think 
it  proved  by  the  prosecution  that  the  deceased  died  of 
this  blow."     How  can  it  be  said  that  the  crime  charged 
IS  the  assault  connected  with  the  death,  and   that  of 
the  assault  connected  with  t'le  death  only  the  pri- 
soner can  bo  found  guilty,  or  else  be  acquitted  alto- 
gether?   This  reasoning  would  render  the    clause 
wholly  moperative  in  cases  of  homicide.    And  when 
the  clause  says  "for  any  Mouy  whatever"  surely  it  can 
not  be  denied  that  it  expressly  includes  murder  or 
manslaughter.     Moreover  this   interpretation   would 
make  the  clause  say  that  when  a  felony  is  proved    a 
verdict  of  assault  ^an  be  returned.     This  would  be 
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absurd,  and  the  law  does  not  say  it :  quite  the  contrary, 
such  a  finding  is  allowed  only,  if  the  evidence  warrants 
it.  The  clause  must  be  read,  in  cases  of  homicide, 
as  if  it  said :  "  On  the  trial  of  any  person  for  murder  or 
manslaughter,  where  the  homicide  charged  includes  an 
assault  against  the  person,  although  an  assault  be  not 
charged  in  terms  (and  no  assault  is  now,  in  such  cases, 
charged  in  ter.ns)  the  jury  may  acquit  of  the  felony, 
and  find  a  verdict  of  guilty  of  assault  against  the  de- 
fendant, if  the  defendant's  act  which  the  prosecution 
called  a  felony,  has  been  proved  to  be  only  an  assault." 
The  clause,  indeed,  says,  in  express  terms,  that  in  such 
a  case,  there  must  be  an  acquittal  for  a  part,  i.e.,  "  may 
•acquit  of  the  felony"  and  a  conviction  for  another  part, 
i.e.,  "  may  find  a  verdict  of  assault,"  showing  the  opera- 
tion it  authorizes,  of,  first,  divesting  the  act  charged 
against  the  defendant  of  the  felonious  character  which 
the  prosecution  endeavoured  to  put  upon  it,  if  the  evi- 
dence warrants  it,  and  secondly,  of  finding  the  same  act 
to  be  an  assault  also,  it  the  evidence  warrants  it. 


Any  other  interpretation  gives  to  the  clause  an  ab- 
surd sense,  and  the  rule  is  clear  that  of  two  possible 
interpretations  of  a  statute,  the  one  which  gives  it  a 
reasonable  and  practicable  sense  is  to  be  preferred  to 
any  other,  which  would  make  it  absurd  and  inopera- 
tive. 

In  a  case  of  Reg.  vs.  Dingman,  22  U.  C.  Q.  B.  283,  it 
was  held  that,  under  sec.  QQ,  ch.  99.  of  the  Consoli- 
dated Statutes  of  Canada,  there  could  be  no  conviction 
for   an    assault,   unless   the  indictment  charged  an 
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assault  in  terms,  or  a  felony  necessarily  implying  an 
assault ;  but  the  insertion  of  the  words  "  althmigh  an 
assault  be  not  charged  in  terms"  in  sec.  51  of  the  Pro- 
cedure Act  of  1869,  renders  this  ruling  now  inappli- 
cable,  if  it  was  ever  correct. 

In  New  Brunswick,  the  repealed  statute,  1  Rev. 
Stat.  ch.  149,  sec.  20,  enacted  that :  "  Whoever,  on  a 
trial  for  murder  or  manslaughter,  or  any  other  felony 
which  shall  include  an  assault,  shall  be  convicted  of  an 
assault  only,  shall  be  imprisoned  for  any  term  not  ex- 
ceeding three  years,  or  fined,  at  the  discretion  of  the 
Court." 

In  Reg.  vs.  Gregan,  1  Hannay,  36,  on  an  indict- 
ment for  murder,  the  jury  found  the  prisoner  guilty 
of  an  assault  only,  but  that  such  assault  did  not 
conduce  to  the  death  of  the  deceased.  The  Court  held 
this  coniiction  illegal,  and  not  sustained  by  the  above 
statute. 

Evidently  the  New  Brunswick  Court  sided  with  the 
Ontario  Courts,  in  this  case,  and  was  of  opinion  that  a 
verdict  of  assault  can  never  be  given  in  a  case  of 
homicide. 


In  Reg.  vs.  Cronan,  24  U.  C.  C.  P.,  106,  the  Ontario 
Court  of  Common  Pleas  held  that  upon  an  indictment 
for  shooting  with  a  felonious  intent,  the  prisoner,  if  ac- 
quitted of  the  felony,  may  be  convicted  of  a  common 
assault,  and  that  to  discharge  a  pistol  loaded  with 
powder  and  wadding,  at  a  person,  within  such  a  dis- 
tance that  he  might  have  been  hit,  is  an  assault. 
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ACQUITTAL    OF    A    CRIME  IS    A    BAR  TO  ACCUSATION 
FOR  AN   ATTEMPT  TO    COMMIT   IT. 

Sec.  62.— No  person  shall  be  tried  or  prosecuted  for 
an  attempt  to  commit  any  felony  or  misdemeanor  who 
has  been  previously  tried  for  committing  the  same 
offence. 

There  is  no  principle  so  well  established  in  the  Eng- 
lish  Criminal  Law,  and,  in  fact,  in  every  system  of 
jurisprudence,  that  "no  man  is  to  be  brought  into 
jeopardy  of  his  life  more  than  once  for  the  same 
offence  :  "  4  Blackstone,  335  ;  or  as  expressed  by  Lord 
Campbell,  in  Beg.  vs.  Bird,  2  Den.  216,  in  other  terms  : 
"  No  one  ought  to  be  twice  tried  for  the  same  cause," 
a  rule,  in  the  civil  law,  contained  in  the  words,  "  nemo 
bis  veocari  debet  pro  eadem  causa." 

It  was  laid  down  by  Mr.  Justice  Buller,  in  Rex. 
vs.  Vandercomb,  2  Leach,  708,  and  has  never  been 
since  doubted,  that  the  true  criterion  to  ascertain 
whether  an  indictment  "  puts  any  one  twice  in  jeo- 
pardy for  the  same  offence,"  is  whether  the  facts 
charged  in  the  second  indictment  would  have  been 
sufficient  to  tupport  a  conviction  upon  the  first  in- 
dictment; an«l  by  the  words  a  conviction  upon  the 
first  indictment ,  is  not  meant  only  a  conviction  of  the 
crime  expressly  charged  in  the  first  indictment,  but 
any  conviction  allowed  by  lavj  upon  the  first  indict- 
ment. So  that  this  section  52  of  the  Procedure  Act 
is  altogether  superfluous  and  unnecessary.  Since, 
by  section  49  of  the  same  Act,  if,  on  the  trial  of  any 
person  charged  with  any  crime,  the  jury  may  convict 
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such  person  of  an  attempt  to  commit  thai  crime,  it  ap- 
pearing that  such  offence  was  not  completed,  it  follows 
that  a  person  who  would  be  indicted  for  an  attempt 
to  commit  a  crime,  after  having  already  been  tried  for 
the  commission  of  the  same  crime,  would  be  accused 
on  facts  which  would  have  been  sufficient  to  support, 
upon  the  first  indictment,  a  conviction  for  the  very 
same  offence  charged  in  the  second  indictment. 

There  is  another  reason,  not  more  conolasive,  but  as 
conclusive,  against  the  necessity  of  the  clause  52  of 
the  Procedure  Act,  it  is  simply  that  it  is  already 
enacted  in  a  previous  section  of  the  same  Act.  If  the 
last  part  of  sec.  49  does  not  say  that  a  person  tried  for 
committing  an  offence  shall  not  afterwards  be  tried  for 
an  attempt  to  commit  the  same  offence,  it  is  not  easily 
understood  what  it  says. 

NO  ENQUIRY   CONCERNINa  LANDS,  ETC.,  IN    TREASON 

OR    FELONY. 


Sec.  53.— The  jury  empanelled  to  try  any  person 
for  treason  or  felony  shall  not  be  charged  to  inquire 
concerning  his  lands,  tenements  or  goods,  nor  whether 
he  fled  for  such  treason  or  felony. 

This  is  the  7th  and  8th  Geo.  IV.  ch.  28,  sec.  5,  of  the 
Imperial  Statutes. 

By  the  old  English  law,  flight  by  any  one  accused 
of  a  crime  was  an  offence,  and  in  treason  and  felony, 
if  the  jury  found  that  the  prisoner  "  had  fled  for  it," 
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this  finding  carried  the  forfeiture  of  his  goods  and  chat- 
tels, whether  found  guilty  or  acquitted  of  the  crime 
charged.  Long  before  being  specially  abolished  by 
Parliament,  the  question  "  did  he  fly  for  it "  had  be- 
come a  mere  form  of  no  consequence,  as  the  jury 
always  found  against  the  flight :  4  Blackatone,  387  :  1 
OhiUy,  731 ;  4  Stephen's  Comm.  460. 


ri 


NO    DEODANDd. 

Sec.  54.— There  shall  be  no  forfeiture  ot  any  chat- 
tels, which  may  have  moved  to  or  caused  the  death  of 
any  human  being,  in  respect  of  such  death. 

By  the  common  law,  omnia  quae  movent  ad  mortem 
sunt  Deo  danda.  Hence  the  word  "  deodand,"  which 
signified  a  personal  chattel  which  had  been  the  im- 
mediate occasion  of  the  death  of  any  reasonable  crea- 
ture, and  which,  in  consequence,  was  forfeited  to  the 
Crown,  to  be  applied  to  pious  uses,  and  distributed  in 
alms  by  the  High  Almoner.  Whether  the  death  were 
accidental  or  intended,  whether  the  person  whose 
chattel  had  caused  the  death  participated  in  the  act  or 
not,  was  immaterial.  The  cart,  the  horse,  the  sword, 
or  anything  which  had  occasioned  the  death  of  a 
human  being,  or  the  value  thereof,  was  forfeited,  if  the 
party  died  within  a  year  and  a  day  from  the  wound 
received.  And,  for  this  object,  the  coroner's  jury  had 
to  inquire  what  instrument  caused  the  death,  and  to 
establish  the  value  of  it.  But  the  jury  used  to  find  a 
nominal  value  only,  and  confine  the  deodand  to  the 
very  thing  or  part  of  the  thing  itself  which  caused  the 
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death,  as  if  a  waggon,  to  one  of  the  wheels  only:  Rex 
vs.  Rolfe,  Foster,  266 ;  1  Hawkins,  74 ;  1  Blackstone, 
300 ;  2  Bacon'8  Abr.  292 ;  1  Hale,  P.  C.  419.  This  for- 
feiture, "which  seemeth  to  have  been  originally 
founded  rather  in  the  superstition  of  an  age  of  extreme 
Ignorance  than  in  the  principles  of  8our>d  reason  and 
true  policy :  "  Rex.  vs.  Rolfe,  Foster.  266,  was  abolished 
in  England  only  on  the  1st  day  of  September,  1846 
by  the  9-10  Vic.  ch.  62. 

ATTAINDER— ITS  CONSEQUENCES. 

Sec.  66.— Except  in  cases  of  treason,  or  of  abetting, 
procuring  or  counselling  the  same,  no  attainder  shall 
extend  to  the  disinheriting  of  any  heir,  or  to  the  pre- 
judice of  the  right  or  title  of  any  person,  other  than 
the  right  or  title  of  the  offender  during  his  natural  life 
only. 

Sec.  56.— Every  person  to  whom,  after  the  death  of 
any  such  offender  the  right  or  interest  to  or  in  any 
lands,  tenements  or  hereditaments,  should  or  would 
have  appertained  if  no  such  attainder  had  taken  place, 
may,  after  the  death  of  such  offender,  enter  into  the 
same. 


By  the  common  law,  a  man  convicted  of  treason  or 
felony,  stands  attaint  By  this  attainder,  he  loses  his 
civil  rights  and  capacities,  and  becomes  dead  in  law, 
civiliter  mortuus:  1  Stephen's  Comm.  141.  He  for- 
feits to  the  King  all  his  lands  and  tenements,  as  well 
as  his  personal  estate,  his  blood  is  corrupted,  so  that 
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nothing  can  pass  by  inheritance  to,  from  or  through 
him  :  4  'Blackstone,  380,  387;  2  Hawkins,  637.  But  the 
lands  or  tenements  are  not  vested  in  the  Crown  dur- 
ing the  life  of  the  offender,  vnthout  offi.ce,  or  office-found 
which  is  the  finding  by  a  jury  of  a  fact  which  entitles 
the  Crown  to  the  possession  of  such  lands  or  tene- 
ments: ]f/iartow'8  Law  Lexicon,  wr6.  "Inqv eat  of  office," 
"office-found":  S  Stephen's  Comm.  661.  Though  this 
formality  is  not  necessary  in  cases  of  treason,  where, 
by  33  Hen,  VIH.  ch.  20,  sec.  2,  goods  and  chattels 
become  the  property  of  the  Crown  without  office. 

The  aforesaid  sections  55  and  66  of  the  Procedure 
Act  are  taken  from  the  54  Geo.  IH.  ch.  145,  of  the 
Imperial  Statutes ;  they  have  the  effect  to  abolish  the 
corruption  of  blood  in  felonies.  They  seem  to  exclude 
cases  of  treason,  or  rather  to  assume  that  corruption  of 
blood  exists  in  treason,  but,  in  these  cases,  corruption 
of  blood  never  existed  in  this  country,  not  being  part 
of  the  criminal  law  of  England,  as  introduced  here,  it 
having  been  abolished,  in  England,  by  7  Anne,  ch.  21, 
sec.  10,  suspended  by  the  17  G-eo.  XL  ch.  39,  sec.  3,  till 
not  only  the  Pretender,  but  also  his  eldest,  and  all  and 
every  his  son  and  sons,  should  be  dead,  an  event  long 
ago  accomplished. 

The  39  Geo.  IIL  ch.  93  (Imperial),  repealed  these 
last  mentioned  statutes,  but  it  is  not  law  for  us :  1 
Chitti/,  734,  741 ;  4  Stephen's  Comm.  455. 

This  view,  on  this  part  of  the  law,  seemed  to  ourself 
to  bear    such  incongruous    consequences,  that    we 
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thought  it  better  to  have  upon  it  the  opinion  of  the 
earned  Mr.  mclc^teed,  the  Law  Clerk  of  the  House  of 
Commons. 

Mr.  Wicksteed  had  the  kindness  to  write  as  follows : 

"Sections  56  and  66  of  32-83  Vic.  ch.  29,  are  taken 
Irom  the  statute  of  U.  C.  3  Wm.  IV.  ch.  4,  and,  1  think, 
should  be  read,  and  should  have  been  printed  as  one 
section,  as  they  are  in  the  U.  C.  statute.     Why  the 
U.  C.  Legislature  supposed  that  it  was  desirable  to 
pass  that  Act,  I  do  not  exactly  know,  but  suppose  that, 
aiter^the  passing  of  the  Imperial  Act,  54  Geo.  III.  ch 
145,  '  An  Act  to  take  away  the  corruption  of  blood  save 
in  certain  cases,'  which  does  not  in  any  way  refer  to 
the  prior  Acts  of  William  III.,  Anne,  or  39-40  Geo  III 
but  simply  enacts  that '  no  attainder  for  felony  which 
shall  take  place  after  the  passing  of  the  Act,  save  in 
the  cases  of  high-treason,  petty-treason  or  murder,  or 
abetting  or  procuring  or  counselling  the  same,  shall 
extend  to  disinheriting  any  heir,'  &c.,  they  thought  that 
the  operation  of  the  Acts  of  Wm.  III.  and  Anne  was  at 
any  rate  doubtful  as  to  high-treason,  and  not  at  all 
doubtful  as  to  petty-treason  and  murder,  and  they, 
thei-efore,  passed  an  Act  identical  with  that  of  the 
imperial  Parliament,  as  to  high-treason,  but  extending 
the  exemption  to  all  other  cases  of  felony,  except  high- 
treason.    And  it  is  well  to  observe  that  the  Act  39-40 
Geo.  III.  ch.  93,  which  is  supposed  to  have  repealed 
the  Acts  of  Wm.  III.  and  Anne,  does  nothing  of  the 
kind,  but  merely  regulates  the  mode  of  indictment 
and  trial  in  cases  where  the  overt  act  of  treason  con- 
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sists  in  a  direct  attempt  on  the  life  of  or  bodily  harm 
to  the  Sovereign,  and  provides  that,  after  conviction  in 
such  cases,  judgment  shall  be  nevertheless  givenandex- 
ecution  done  as  in  other  cases  of  high-treason :  nothing  is 
said  of  the  consequences  of  the  attainder,  and  the  Act  is 
entitled  '  An  Act  for  regulating  trials  for  high-treason 
and  misprision  of  treason  u.  certain  cases.'     I  do  not 
see  that  this  Act  repeals  the  two  foregoing  statutes, 
(William  and  Anne)  or  restores  the  old  law  if  it  was 
repealed  by  them,  and  the  Imperial  Act  64  Geo.  III. 
ch.  145  seems  to  assume  that  the  old  law  existed,  not- 
withstanding the  three  former  Acts,  or  it  ought  to  have 
repealed  them.     It  goes  to  work  in  a  better  way,  for 
they,  if  in  force,  would  have  abolished  corruption  of 
blood  in  high-treason,  and  left  it  in  other  felonies  of 
minor  degree.     And  the  U.  0.  Stat,  and  our  present 
one  go  still  further  and  abolish  it  in  all  cases  but  high- 
treason,  thus  very  properly  reversing  the  operation  of 
the  statutes  "William  III.  and  Anne.     I  am  not  aware 
that  any  statute  of  the  Imperial  Parliament  or  of  any 
of  the  Provinces  of  Canada  has  re-enacted  corruption 
of  blood  for  high-treason.    It  would  seem  then  that 
the  Acts  of  William  and  Anne,  and  17  Geo.  II.  ch.  39 
(which  I  could  not  look  at  as  it  is  absent  from  the 
library)  were  intended  to  abolish  corruption  of  blood 
for  treason  after  the  death  of  the  sons  of  the  Pretender, 
the  last  of  whom.  Cardinal  York,  died  at  Eome  in 
1807,  and,  therefore,  before  the  passing  of  the  Impe- 
rial Act,  54  Geo.  III.  ch.  145,  and  still  longer  before 
the  passing  of  the  U.  C.  Act,  3  Wm.  IV.  ch.  4.     But 
though  the  said  Acts  would  appear  to  have  abolished 
corruption  of  blood  for  treason  from  1807,  yet,  both  the 
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Imperial  Parliament  and  the  U.  C.  Legislature  seem 
to  have  thought  that  the  said  Acts  had  not  that  effect 
for  neither  the  Imperial  nor  the  U.  C.  Act  re-enact  the 
corruption  of  blood   for  treason,  but  assume  that  it 
existed,  and  abolish  it  in  certain  other  cases.     If  so 
then,  in  Lower  Canada,  it  does  not  seem  to  have  been 
abolished  in  treason  or  felony,  until  the  parsing  of  oar 
Act  of  1869.     There  is  a  little  mystery  about  this  but 
tortunately  it  does  not  matter  now,  except  as  a  curios ' 
ity  of  legislative  history.     The  Imperial  Parliament 
passed  an  Act,  in   1870.38-34  Vic.  ch.  23.  abolishing 
toi  eitures  in  all  cases-a  very  sensible  thing.    But  the 
Act  18  necessarily  long  and  special,  as  it  had  to  pro- 
vide for  the  management  of  a  felon's  property  while 
undergoing  sentence  of  imprisonment.     In   CkiMy'. 
Cr    L.,  vol.  J.  p.   741,  there  is  something  on   this 
matter,  and  he  calls  the  7  Anne  an  ineffectual  attempt 

But  I  doubt  whether  Chitty  had  the  Statutes  before 
him,  for  the  effect  of  39-40  aeo.  III.  ch.  93,  and  of  54 
(^eo.  III.  ch.  145.  seem  both  to  be  incorrectly  stated." 

These  valuable  notes  go   strongly  to  confirm  the 
view  of  the  law  as  expressed  on  the  subject,  ante  • 

neither  the  U.  C.  Act  (C.  S.  U  C  ch  llfi^  nL  T  ' 
-c    p  i-u    T^  v^-  '-'•  u.  vy.,  en,  lib;  nor  section 

o5  of  the  Procedure  Act  of  1869  can  be  tafcea  as  re- 

enacting  the  corruption  of  blood  incases  of  high-trea- 

son:  they  both,  assuming  that  it  exista,  prefeud  t„ 

kave  ,t  ,n  force.    But  it  appears  that  it  id  n  te.ist 

When  the  ornninal  laws  of  England  were  introduc^ 

itherin  Upper  or  in  Lower  Canada,  there  were  te 

force,  m  England,  as  stated  a«te.two  statutes  abolishing 


* 
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such  corruption  of  blood  in  hij^h-troason,  virtually 
from  1807  (see  Hawkina'  P.  C,  by  Curwood,  Vol.  II.,  p. 
649  note) :  these  statutes  were  transmitted  to  us  as  part 
of  our  laws :  they  have  n'.^ver  been  riipealedin  Canada  ; 
so,  it  would  seem  that,  in  the  present  state  of  our  law, 
there  is  no  corruption  of  blood  either  in  cases  of  high 
treason  or  any  other  felony,  and  that  on  attainder  of  all 
felonies,  the  criminal  forfeits  only  his  goods  and  chat- 
tels, and  the  profits  of  lands  during  life,  while  his 
real  estate  comes,  in  the  ordinary  channel  of  descent, 
to  his  heir  who  is  thus  also  restored  to  a  full  capacity  to 
inherit.    See  for  Ontario,  C.  S.  U.  C,  ch.  82,  sec.  7. 

In  the  Province  of  Quebec,  by  articles  32  and  33  of 
the  civil  code,  civil  death  results  from  a  condemnation 
to  death  or  penitentiary  for  life  :  by  art.  35,  all  the  pro- 
perty of  the  militer  mortuus  is  confiscated  to  the 
Crown :  by  art,  36,  the  civiliter  mortuua  cannot  take 
or  transmit  by  succession.  Is  there  not  a  contradic- 
tion between  these  articles,  and  more  particularly  the 
last  one  and  sections  55  and  56  of  the  Procedure  Act 
of  1869?  Parliament  has  undoubtedly  exclusive 
jurisdiction  on  the  judgment  and  all  the  parts  of  the 
judgment  in  criminal  cases.  But  are  the  attainder, 
forfeiture,  &c.,  a  part  of  the  judgment,  or  only  a  con- 
sequence of  it  ?  See  4  Blackatone,  386.  If  only  a  con- 
sequence of  the  judgment,  do  they  fall  within  the 
Criminal  Law,  or  the  Civil  Law  ? 

The  attainder  can  be  reversed  by  Act  of  Parliament 
only  :  the  royal  pardon  has  not  that  effect :  Rochon  vs. 
Leduc,  1  L.  C.  Jur.  252 ;  2  Hawkins,  P.  C.  649. 
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The  goods  of  an  adjudged  fdon  belong  to  the  Queen 
without  office  found,  though  they  are  allowed  to  re-' 
main  in  the  possession  of  his  wife,  or  any  other  party 
So.  if  a  larceny  is  committed  of  such  goods,  they  must 
be  laid  in  the  indictment  as  belonging  to  the  Queen 
even  if  the  felon  is  only  sentenced  to  a  short  period  of 
impnsonment ;  but  a  house  or  land  continues  to  be 
the  felon's  property,  as  long  as  no  office  is  found  •  Reg 
vs.   Whitehead,  2  Mood.  181.     See,  ante,  page  286,  as 
to  the  meaning  of  the  words  "  offixie  found." 

As  remarked  by  Mr.  Wick8teed(8eean«.).  forfeitures 
confiscations  and  attainders  are  now  abolished  in  Eiiffl 
land  since  1870  :  why  not  immediately  do  the  same  in 
Canada  ? 

It  may  be  useful  to  remark  that  though  the  rebels 
of  1837-88,  sentenced  by  the  Courts-Martial  then 
estabhshed,  were  declared  attaint,  and  their  property 
confiscated,  this  was  in  virtue  of  a  special  statute  spe- 
cially  passed  for  that  purpose-the  2  Vic,  ch.  7,  of  the 
Lower  Canada  Statutes. 

JURY  SEPARATING,  ETC. 

Sec.  57— In  all  criminal  cases,  less  than  felony  the 
Jury  may,  in  the  discretion  of  the  Court,  and  under 
its  direction  as  to  the  conditions,  mode  and  time,  be 
aUowed  to  separate  during  the  progress  of  the  trial. 

It  is  a  general  rule  that  upon  a  criminal  trial  there 
can  be  no  separation  of  the  jury  after  the  prisoner  is 
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given  in  their  charge,  and  before  a  verdict  is  given. 
The  above  enactment  restricts  the  rule  to  felonies ; 
in  fact,  it  seems  to  have  always  been  admitted  that  in 
misdemeanors  the  jury  might  be  allowed  to  separate 
during  the  trial :  Rex  vs.  Woolf,  1  Ghitty's  Rep.  401 ; 
R.  vs.  Kinmar,  2  B.  &  Aid.  462. 

But,  even  under  the  above  clause,  there  is  no  doubt 
that,  generally  speaking,  the  Judge  ought  not  to 
allow  the  jury  to  separate  after  they  have  been  ad- 
dressed by  the  Court  and  their  deliberations  have 
begun.  In  fact,  some  Judges  never  allow  the  jury 
to  separate,  and  if  it  can  be  done  without  too  much 
inconvenience,  this  is,  perhaps,  the  best  practice. 
When,  however,  such  separation  is  permitted,  the 
Judge  ought  to  caution  the  jury  against  holding 
conversation  with  any  person  respecting  the  cause, 
or  suffering  it  in  their  presence,  or  reading  news- 
paper reports  or  comments  regarding  it,  or  the  like : 
1  Bishop,  Cr.  Proced.  996. 

The  doctrine  that  "  a  jury  sworn  and  charged  in 
case  of  life  or  member  cannot  be  discharged  by  the. 
Court,  but  they  ought  to  give  a  verdict,"  is  exploded, 
and  it  may  now  be  considered  as  established  law  that 
a  jury  sworn  and  charged  with  a  prisoner,  even  in  a 
capital  case,  may  be  discharged  by  the  Judge  at  the 
trial  without  giving  a  verdict,  if  a  necessity — that  is  a 
high  degree  of  need — for  such  discharge  is  made  evi- 
dent to  his  mind.  If  after  deliberating  together  the 
jury  say  that  they  have  not  agreed,  and  that  they  are 
not  Ukely  to  agree,  the  Judge  may  discharge  them.  It 
lies  absolutely  in  his  discretion  how  long  they  should 
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be  kept  together,  and  his  detennination  on  the  subject 

^oHh,  2  F.  &  F.  326;  1  B.  &  S.  460;  Winsor  vs.  Reg. 
(m  error).  7  B.  &  S.  490;  3  Burn's  Justice.  98  ;  Arl 
bold,  168. 

In  the  course  of  the  trial  one  of  the  jurors  had,  with- 
out leave,  and  without  it  being  noticed  by  any  one, 
eft  he  jury  box  andalsothe  Court-house,  whereupon 
the  Court  discharged  the  jury  without  giving  a  ver- 
dict, and  a  fresh  jury  was  empanelled.  The  prisoner 
was  then  tried  anew,  and  convicted  before  the  fresh 
jury  :  Held,  by  the  Court  of  Criminal  Appeal,  that  the 
course  pursued  was  right :  Beg.  vs.  Ward,  10  Cox 
o  i  o. 

If  a  juryman  is  taken  ill,  so  as  to  be  incapable  of 
attending  through  the  trial,  the  jury  may  be  dis- 
charged, and  the  trial  and  examination  of  witnesses 
begun  over  again,  another  juror  being  added  to  the 
eleven ;  but  in  that  case  the  prisoner  should  be  offered 
his  challenges  over  again,  as  to  the  eleven,  and  the 
eleven  should  be  sworn  de  novo:  R.  vs.  Edward.,  R. 

Ri  in  Z     "''  ^'  ""'■  ^'''^^''''  2  Leach,  620,  and  2 
ffale,  P.  C.  295 ;  also  Beg.  vs.  Ash^,  1  Cox,  150. 

But  when  such  a  trial  has  to  be  begun  over  again, 
It  IS  not  regular,  whether  the  prisoner  assents  to  it  or 
not,  instead  of  ha^ang  the  witnesses  examined  anew 
viva  voce,  to  simply  call  and  swear  them  over  again 
and  then  read  over  the  notes  of  their  evidence  taken 
by  the  Judge  on  the  first  trial,  even  if,  then,  each  wit- 
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ness  is  asked  if  what  was  read  was  true  and  is  sub- 
mitted at  the  pleasure  of  the  counsel  on  either  side  to 
fresh  oral  examination  and  cross-examination :  By  the 
Privy  Council,  in  Reg.  vs.  Bertrand,  10  Cox,  618. 

Although  each  juryman  may  apply  to  the  subject 
before  him  that  general  knowledge  which  any  man 
may  be  supposed  to  have,  yet  if  he  be  personally  ac- 
quainted with  any  material  particular  fact,  he  is  not 
permitted  to  mention  the  circumstance  privately  to  his 
fellows,  but  he  must  submit  to  be  publicly  sworn  and 
examined,  though  there  is  no  necessity  for  his  leaving 
the  box,  or  declining  to  interfere  in  the  verdict :  iJ.  vs. 
Rosaer,  7  C.  &  P.  648  ;  2  2'aylor  on  Evid.  par.  1244. 

A  juror  was  summoned  in  error,  but  not  returned 
in  the  panel,  and  in  mistake  was  sworn  to  try  a  case, 
during  the  progress  of  which  these  facts  were  dis- 
covered. The  jury  were  discharged,  and  a  fresh  jury 
constituted  :  By  Russell  G-urney,  in  Meg.  vs.  Phillips, 
11  Cox.  142.  It  is  not  necessary  when  a  jury  are  dis- 
charged without  giving  a  verdict  to  state  on  the  record 
the  reason  why  they  were  so  discharged :  R.  vs.  David- 
son, 2  F.  &  F. 

The  rule  is  that  the  right  to  discharge  the  jury  with- 
out giving  a  verdict  ought  not  to  be  exercised,  except 
in  some  case  of  physical  necessity,  or  where  it  is  hope- 
less that  the  jury  will  agree,  or  where  there  have  been 
some  practices  to  defeat  the  ends  of  justice.  If,  after 
the  prisoner  is  given  in  charge,  though  before  any 
evidence  is  given,  it  is  discovered  that  a  material  wit- 
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ness  for  the  prosecution  is  not  acquainted  with  the 
nature  of  an  oath,  it  is  not  a  sufficient  ground  for  dis- 
charging the  jury,  so  that  the  witness  might  be  in- 
structed before  the  next  assizes  upon  that  point,  and 
a  verdict  of  acquittal  must  be  entered,  if  the  prosecu- 
aon  has  no  other  sufficient  evidence  :  Re^.  vs.  Wade,  1 
Mood^86.   Rex.  vs.  m^e,  1  Leach,  430,  seems  a  con- 
trary decision,  but,  at  all  events,  is  now  overruled  by 
the  above  last  cited  case.     Where,  during  the  trial  of 
a  felony,  it  was  discovered  that  the  prisoner  had  a 
relation  on  the  jury,  Erskine,  J.,  after  consulting  Tin- 
dal,  C.  J.,  held  that  he  had  no  power  to  discharge  the 

a  &  M  647*  '^'  '"'^  "^"'^  '''''''^•"   ^'^  ^^-^^"^^^ 

If  it  appear,  during  a  trial,  that  the  prisoner,  though 
he  has  pleaded  not  guilty,  is  mad,  the  judge  may  dis- 
charge the  jury  of  him,  that  he  may  be  tried  after  the 
recovery  of  his  understanding :  1  Hale,  P.  C  34  •  but 
see^^o.^,  sections  99  to  105  of  the  Procedure  Act,'  and 
remarks  thereunder. 

EVIDENCE,  WITNESSES,  DEPOSITIONS. 

Sec.  58.-Depositions  taken  in  the  preliminary  or 
other  investigation  of  any  charge  against  any  person 
may  be  read  as  evidence  in  the  prosecution  of  such 
person  for  any  other  offence  whatsoever,  upon  the  like 
proof  and  m  the  same  manner,  in  all  respects,  as  thev 
may  according  to  law  be  read  in  the  prosecution  of 
the  offence  with  which  such  person  was  charged  when 
such  depositions  were  taken. 
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For  the  understanding  of  this  enactment,  a  refer- 
ence  must  be  made  to  the  proceedings,  on  the  preli- 
minary investigation  taken  by  the  Magistrate,  before 
whom,  the  prisoner,  arrested  for  an  indictable 
offence,  has  been  brought,  in  accordance  with  the  dis- 
positions of  the  32-33  Vic.  ch.  30,  (1869)  "  An  Act  res- 
pecting  duties  of  Justices  of  the  Peace,  out  of  Sessions,  in 
relation  to  persons  charged  with  indictable  offences;'  taken 
with  certain  alterations  from  the  Imperial  Act,  11-12 
Vic.  ch.  42  (Jervis'Act). 

After  regulating  the  taking  of  the  witnesses'  deposi- 
tions  in  such  cases,  it  is  enacted  by  the  said  Act '  ec.  30) 

.     .     .     and  if  upon  the  trial  of  the  person  accused  it 
he  proved  upon  the  oath  or  affirmation  of  any  credible  wit- 
ness,  that  anyp^son  whose  deposition  has  been  taken  as 
aforesaid,  is  dead,  or  is  so  ill  as  not  to  be  able  to  travel,  or  is 
absent  from  Canada,  and  if  it  be  also  proved  that  such  de- 
position ivas  taken  in  presence  of  the  person  accused,  and 
that  he,  his  Counsel  or  Attorney,  had,   full  oppoHutiity 
of  cross-examining    the  witness,   then  if  the  deposition 
purports  to  be  signed  by  the  Justice,  by  or  before  whom  the 
same  purports  to  have  been  taken,  it  shall  be  read  as 
evidence  in  the  prosecution  withmit  further  proof  thereof 
unless  it  be  proved  that  such  deposition  was  not  in  fact 
s'lgnedby  the  Justice  'purporting  to  have  signed  the  same: 
sec.  17  of  the  Imperial  Act. 

Doubts  have  arisen  in  England  whether,  under  this 
last  cited  clause,  the  prosecution  must  have  been  iden- 
tically for  the  same  offence  as  charged  against  the 
prisoner,  by  the  depositions  against  him  as  taken  by 
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the  magistrate,  and  it  has  even  been  held  that  a  depo- 
sition  taken  on  a  charge  of  assault  could  not  after- 
wards  be  received  on  an  indictment  for  wounding  • 
Reg.  vs.  Ledhetter,  3  0.  &  K.  108.     Though  in  the  sub- 
sequent case  of  Reg.  vs.  Beeaton,  Dears.  406,  it  was  held 
by  the  Court  of  Criminal  Appeal  that  a  deposition 
taken  on  a  charge  either  of  assault  and  robbery,  o^  of 
doing  grievous  bodily  harm,  or  of  feloniously  wound- 
ing with  intent  to  do  grievous  bodily  harm,  can,  after 
the  death  of  the  witness,  be  read  upon  a  trial  for  mur- 
der or  manslaughter,  where  the  two  charges  relate  to 
the  same  transaction,  yet  it  seems  by  the  report  of  the 
case  that  if  the  charges  on  the  two  occasions  had  been 
substantially  different,  the  deposition  would  not  have 
been  admissible :  see  R.  vs.  Lee,  4  F.  &  F.  63 ;    H.  vs. 
Radhourne,  1  Leach,   457  ;  R.  vs.  Smith,  R.  &  R.  339  '. 
Reg.  vs.  mimore,  6  Cox,  52.    But  now,  in  Canada,  by 
the  above  enactment  (sec.  58  of  the  Procedure  Act  of 
1869),  all  doubts  on  the  question  are  removed,  and 
depositions  taken  on   "  any  "  charge  against  a  person 
may  be  read  as  evidence  in  the  prosecution  ol  such 
person  for  "any  other  offence  whatsoever;'  when  the 
deposition  is  otherwise  admissible. 

J'risoner's  Deposition.— T\iq  depositions  on  oath  of 
a  witness  legally  taken  are  admissible  evidence  against 
him  if  he  is  subsequently  tried  on  a  criminal  charge. 
The  only  exception  is  in  the  case  of  answers  to  ques- 
tions, which  he  objected  to  when  his  evidence  was 
taken  as  tending  to  criminate  him,  but  which  he  has 
been  improperly  compelled  to  answer:  Reg.  vs  Coote 
4  Moore's  P.   C.   Appeals,   599 ;    Reg.  vs.  Oarhett,    ] 
Den.  236.     Where  a  witness  claims  protection  on  the 
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ground  that  an  answer  may  criminate  him,  and  is  com- 
pelled  to  answer,  the  answer  is  inadmissible,  whether 
he  claim  the  protection  in  the  first  instance  or  after 
havmg  given  some  answers  tending  to  criminate  him- 
self:  Reg.  vs..  Qarhett,  ubi  supra.  But  it  seems  that 
the  part  of  the  deposition  given  before  such  witness 
has  so  claimed  the  protection  of  the  Court  is  admissi- 
ble    Reg.  vs.  Goote,  u: .  .    And  the  witness  need 

not  have  been  caution.  .  put  upon  his  guard  as  to 
the  tendency  of  the  question,  in  order  to  render  his 
answer  admissible  :  the  32-33  Vic,  ch.  30,  sees.  31  and 
32,  are  apphcable  to  accused  persons  only,  and  not  to 
witnesses;  and  sec.  83  of  the  same  Act  enacts  spe- 
cially  that  "  nothing  herein  contained  shall  prevent 
any  prosecutor  from  giving  in  evidence  any  ad- 
mission or  confession,  or  other  statement  made  at  any 
time  by  the  person  accused  or  charged,  which  by  law 
would  be  admissible  as  evidence  against  him  "  See  3 
Russell  on  Crimes,  418,  and  Reg.  vs.  Goote,  ubi  supra. 

SUMMONING  OF  WITNESSES  IN  CERTAIN  CASES. 

Sec.  59.— If  any  witness  in  any  criminal  case  cog- 
nizable by  indictment  in  i.iy  Court  of  criminal  juris- 
diction at  any  term,  sessions,  or  sittings  of  any  such 
Court  in  any  part  of  Canada,  resides  in  any  part  there- 
of, not  within  the  ordinary  jurisdiction  of  the  Court 
before  which  such  criminal  case  is  cognizable,  such 
Court  may  issue  a  writ  of  subpoena,  directed  to  such 
witness,  in  like  manner  as  if  such  witness  were  resi- 
dent within  the  jurisdiction  of  the  Court ;  and  in  case 
such  witness  does  not  obey  such  writ  of  subpoena,  the 
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Court  issuing  the  same  may  proceed  against  such  wit- 
ness, tor  contempt  or  otherwise,  or  bind  over  such  wit- 
ness to  appear  at  such  days  and  times  as  may  be  ne- 
cessary,  and  upon  default  being  made  in  such  appear- 
ance,  may  cause  the  recognizances  of  such  witness  to  be 
estreated,  and  the  amount  thereof  to  be  sued  for  and 
recovered  by  process  of  law,  in  like  manner  as  if  such 
witness  were  resident  within  the  jurisdiction  of  the 
Court. 

This    enactment  hardly    needs    explanation      At 
common  law,  writs  of  subpoena  have  no  force  beyond 
the  jurisdictional  limits  of  the  Court  from  which  they 
issue,  but,  by  the  above  clause,  any  Court  of  criminal 
jurisdiction  in  Canada  may  summon  a  witness  from 
any  other  part  of  Canada,  for  instance,  a  criminal  Court 
m  Quebec  can  summon  a  witness  in  Nova  Scotia  or 
vice  mrsa,  and  if  the  subpoena  is  not  obeyed,  the  Court 
may  proceed  against  the  witness  in  like  manner  as 
if  such  witness  were  resident  within  the  jurisdiction 
ol  the  Court.    In  England,  the  46  Geo.  Ill  ch.  92  con- 
tains a  provision  of  the  same  nature.    In  criminal  cases 
the  witness  is  bound  to  attend,  even  if  he  has  not  been 
tendered  his    expenses:  3  Rus.ell,  575;    Roscoe   Cr 
eaY.  104. 

SUMMONING  WITNESSES  IMPRISONED,  ETC. 

Sec.  60-When  the  attendance  of  any  person  con- 
hned  m  a  Penitentiary,  or  in  any  other  prison  or  gaol 
in  Canada,  or  upon  the  limits  of  any  gaol,  is  required  in 
any  Court  of  criminal  jurisdiction  in  any  case  cogniza- 
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ble  therein  by  indictment,  the  Court  before  whom  such 
prisoner  is  required  to  attend  may.  or  any  Judge  of 
such  Court,  or  of  any  Superior  Court  or  County  Court 
may,  before  or  during  any  such  term   or  sitting  at 
which  the  attendance  of  such  person  is  required  make 
an  order  upon  the  Warden  of  the  Penitentiary,  or  upon 
the  Sheriff;  gaoler,  or  other  person  having  the  custody 
of  such  prisoner,  to  deliver  such  prisoner  to  the  per- 
son  named  in  such  order  to  receive  him,  and  such  per- 
shall,  at  the  time  prescribed  in   such  order,  convey 
such  prisoner  to  the  place  at  which  such  person  is  re- 
quired  to  attend,  there  to  receive  and  obey  such  fur- 
ther  order  as  to  the  said  Court  may  seem  meet. 

This  enactment  renders  unnecessary,  in  criminal 
matters,  the  writ  of  habeas  corpus  ad  testificandum     It 
seems  to  go  very  far,  and  might  lead  to  serious  conse- 
quences ;  It,  for  instance,  authorizes  a  Judge  of  the  Court 
of  QuarterSessions.or  of  the  County  Courtin  any  partof 
the  Dominion,  to  order  the  removal  of  a  prisoner  from 
any  other  part  of  the  Dominion.     Moreover,  this  re- 
moval isnot,  as  in  England,  to  be  made  under  the  same 
care  and  custody  as  if  the  prisoner  was  brought  under 
a  writ  oi  habeas  corpus,  and  by  the  officer  under  whose 
custody  the  witness  is,  but  by  any  other  person  named 
by  the  Judge  in  his  order,  thereby,  against  all  notions 
on  the  subject,  releasing  for  a  while  a  prisoner  from 
the  custody  of  his  gaoler,  who,  of  course,  ceases,  pro 
tempore,  to  be  responsible  for  his  safe  keeping.     This 
clause  should  certainly  be  altered:  the  Imperial  Act  on 
the  subject  is  the  16-17  Vic.  ch.  30,  sec.  9.     Though  our 
Statute  does  not  expressly  require  it,  an  affidavit  stating 
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.he  place  and  cause  of  confinement  of  the  witness,  and 
further  that  his  evidence  is  material,  and  that  the  party 
cannot,  in  his  absence,  safely  proceed  to  trial.should  be 
given  m  support  of  the  application.  And  if  the  pri- 
soner be  confined  at  a  great  distance  from  the  place  of 
trial,  the  Judge,  will  perhaps,  require  that  the  affidavit 
should  point  out  in  what  manner  his  testimony  is  ma- 
terial :  2  Taylor,  on  Ev.  par.  1149. 

QUAKER  MAY  MAKE  AFFIRMATION. 

Sec.  6L-Any  Quaker,  or  other  person,  allowed  by 
law  to  affirm  mstead  of  swearing  in  civil  cases,  or 

o  o^^    rT^  *^'*  *'^  *^^^"^  ''  -^y  oath  is, 
according  to  his  religious  belief,  unlawful,  who   i^ 

required  to  give  evidence  in  any  criminal  case,  shall 

mstead  of  taking  an  oath  in  the  usual  form,  be  p    . 

mitted  to  make  his  solemn  affirmation  or  declaraL 

begmning  with  the  words  following,  that  is  to  say:  "I 

A^B.,  do  solemnly,  sincerely  and  truly  declare  and 

ahrm ;    which  said  affirmation  or  declaration  shall  be 

of  the  same  force  and  effect  as  if  such  Quaker  or  other 

person,  as  aforesaid,  had  taken  an  oath  in  the  usual 


»<-!«[  • 
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fifi^  ,o  V  u  ™™^P°"d8  With  the  24-25  Vic.  ch. 
66,  32-33  Vic.  ch.  68,  and  33-34  Vic.  ch.  49,  of  the 
Impenal  Statutes.  The  declaration  required  may  t 
given  with  the  affirmation  as  follows  "I  AB  Z 
solemnly,  sincerely  and  truly  declare  and  affirm  "that 
thetakmgof  any  oath  is,  according  to  my  reuJZ 
belief,  unlawful,  and  I  do  also  solemnly,  si/ce^^fand 
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truly  declare  and  affirm:"  2  Taylor  on  "E^y  par.  1253 
and  1264.  See  ante,  vol.  1,  page  726,  et  aeq.  on  sec- 
tion  2  of  the  Perjury  Act. 

WITNESS  INTERESTED  OR  CONVICTED,  COMPETENT. 

Sec.  62.— No  person  offered  as  a  witness  shall,  by 
reason  of  any  alleged  incapacity  from  crime  or  interest, 
be  excluded  from  giving  evidence  on  the  trial  of  any 
criminal  case,  or  in  any  proceeding  relating  or  inci- 
dental to  such  case. 

Sec.  63.— Every  person  so  offered  shall  be  admitted 
and  be  compellable  to  give  evidence  on  oath,  or  solemn 
affirmation  where  an  affirmation  is  receivable,  notwith- 
standing that  such  person  has  or  may  have  an  interest 
in  the  matter  in  question,  or  in  the  event  of  the  trial 
in  which  he  is  offered  as  a  witness,  or  of  any  proceed- 
ing relating  or  incidental  to  such  case,  and,  notwith- 
standing  that  such  person  so  offered  as  a  witness,  has 
been  previously  convicted  of  a  crime  or  offence. 

These  two  clauses  are  taken  from  the  6-7  Vic.  ch. 
85,  sec.  1,  of  the  Imperial  Statutes. 

At  common  law,  persons  convicted  of  treason,  felony, 
piracy,  perjury,  forgery,  &c.,  were  not  admitted  as 
witnesses.  It  was  also  a  general  rule  of  evidence  not 
to  admit  the  testimony  of  a  witness  who  was  interested, 
either  directly  or  indirectly,  in  the  event  of  the  trial.' 
These  incapacities  are  now  removed  by  the  above 
enactments. 
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In  the  ca«e  of  lUg.  va.  Wehh,  11  Cox,  183,  Lnsh  J 
held,  hat,  n„,w,thsta„di„g  the  last  part  of  I«o„ 
68  (a»fe),  a  person  „„der  sentence  of  death  ie^  " 
able  oi  bemg  a  witness,  but  this  ruling  u,ay  pe"hZ 
be  quest  oned:  2  Tayl..  o„  Ev.  page  ImlZ- 
though,  the  evidence  of  such  a  witness  canno  be  tf' 
much  weight,  since  he  is  not  liable  to  the  "emp„r^ 
pnmehments  attached  to  perjury.  '^^POfal 

By  the  above  enactments,  it  is  clear  th.t   .  u 
several  Prisoners  are  jointly  indicted  and   te  of  the"' 
«  convicted,  either  o„  his  own  conf;ssio„  „"    by'T 

ctded   thT'ri"'  '^'"^  ''^  '""'  ""I'eotherLcon. 
eluded   the  prisoner  so  sentenced  is  rendered  con. 
petent  for  or  against  the  other :   Re,    TZl        I 
Coi,  525.  *■   ™  Jackson,  6 

In  Meg.  vs.  ITiw,,,,  lo  Coi.  276,  it  w  -s  held  th»t 

iriea,  one  oi  them  may  be  callpH  nc  «  «,•+  ^ 

the  other  although  th^  oJ^tZ'J'ZZrC 
not  been  tried,  nor  acquitted,  nor  pleaded  J^Iv  to  ^h' 
mdictment,  nor  discharged  on  a  nolle  ^X?  So  t 
ife..™.Pa,„,  12  Cox,  121,  Chief-j4ceTockbu™ 
said  that  rf  prisoners  jointly  indicted  are  tried  sepaT 
ately  there  can  be  no  objection  to  calling  oneprisone; 
as  witness  for  another.  pnsoner 

In  Meg  vs.  Deeley,  11  Cox,  607,  Mellor,  J.  allowed  two 

Li"'  B°uT.^i^^  ""^•''"'""y  '"-J'^'^l  »d  tried 
together.    But  this  case  is  overruled,  and  in  Meg.  vs. 
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Payne  12  Oox,  118,  it  was  held,  by  sixteen  judges,  that 
after  several  prisoners,  jointly  indicted  and  tried,  are 
^ivon  in  charge  to  the  jury,  one,  whilst  in  such  charge, 
cannot  be  called  as  a  witness  for  another.  And  in 
He(j.  vs.  Thompson.  12  Cox,  202,  upon  the  same  princi- 
pie,  it  was  held  that  the  wife  of  a  prisoner,  jointly  in- 
dicted and  given  in  c'nirgo  to  the  jury  with  other 
prisoners,  cannot  be  cali"d  as  a  witness  by  one  of  the 
other  prisoners  whilst  the  husband  is  so  in  charge 
with  them. 

These  two  cases,  with  %/.  vs.   Winaor,  ubi  supra, 
are  unquestionably  applicable  to  Canada,  and  to  be 
followed,  under  the  above  sections  of  the  Procedure 
Act.     Whenever,  therefore,  the  Crown  or  the  defend- 
ant intend  to  call  as  a  witness  one  of  the  co-defendants 
they  should  ask  for  a  separate  trial ;  if  it  is  only  after 
the  defendants  have  jointly  been  given  in  charge  to 
the  jury  that  the  evidence  of  one  of  the  defendants  is 
discovered  to  be  necessary,  then,  if  for  the  Crown,  a 
nolle  prosequi  may  be  entered,  or  a  verdict  of  acquittal 
may  be  taken,  in  the  discretion  of  the  Court,  if  no  evi- 
dence has  been  given  against  the  party  who  is  sought 
to  be  made  a  witness.    Then  the  discharged  prisoner 
becomes  competent  to  testify  either  for  the  Crown  or 
for  his  former  co-defendants :   2  Tan/lor,  on  Ev    par 
1223. 


If,  on  a  first  trial  of  two  prisoners  jointly  indicted 
and  tried  together,  the  jury  are  discharged  without 
giving  a  verdict,  there  is  nothing  to  prevent  the  prose- 
cution from  trying  only  one  of  the  prisoners  on  the  ven- 
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ire  fie  novo,  and  then,  on  this  second  trial,  to  call  as  a  wit- 
ness on  this  issue,  the  other  prisoner  :  Reg.  vs.  Wimm-,. 
10  Cox,  27G. 

CROSS-EXAMINATION  AS  TO  PREVIOUS  STATEMENTS  IN 

WRITING. 

Sec.  64.--Upon  any  trial,  a  witness  may  be  cross- 
examined  as  to  previous  statements  made  by  him  in 
writing,  or  reduced  into  writing  relative  to  the  sub- 
ject matter  of  the  case,  without  such  writing  beinir 
shown  to  him  ;  but  if  it  is  intended  to  contradict  the 
witness  by  the  writing,  his  attention  must,  before  such 
contradictory  proof  can  be  given,  be  called  to  those 
parts  of  the  writing  which  are  to  be  used  for  the  pur- 
pose  ot  so  contradicting  him  ;  and  the  Judge  at  anv 
time  during  the  trial,  may  require  the  production  of 
the  writmg  for  his  inspection,  and  he  mav  thereupon 
make  such  use  of  it  for  the  purposes  of  the  trial  as  he 
thinks  fit. 

Of  course  the  words  "  upon  any  trial "  mean  "  upon 
any  trial  in  any  criminal  caser  This  enactment  is 
sec  5  of  28  Vie.  ch.  18  of  the  Imperial  Statutes,  an 
Act  for  amending  the  law  of  evidence  and  practice  on 
criminal  trials :  upon  which  see  2  Taylor  on  Ev  nar 
1301,  1302,  1303;  3  Eussell,  on  Crimes,  550  The' 
general  rule  was  that,  when  a  contradictory  statement 
alleged  to  have  been  made  by  the  witness  was  con- 
tamed  in  a  letter  or  other  writing,  the  cross-examining 
party  should  produce  the  document  as  his  evidence 
and  have  it  read,  in  order  to  base  any  questions  to  thj 
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witness  upon  it     The  above  clause  abrogates  this  rule, 
under  which  was  excluded  one  of  the  best  tests  by 
which  the  memory  and  integrity  of  a  witness  can  be 
tried  :  2  Taylor  on  Ev.  par.  1301.      Before  the  abro- 
gation of  the  rule,  the  witness  could  not  be  asked 
whether  he  did  or  did  not  state  a  particular  fact  before 
the  magistrate,  without  hrst  allowing  him  to  read,  or 
have  read  to  him  his  deposition  :   R.  vs.  Edwards,  8 
C.  &  P.  26.    And  it  was  irregular  to  question  a  witness 
as  to  the  contents  of  a  former  declaration,  affidavit, 
letter  or  any  writing  made  or  written  by  him,  or  taken 
in  writing  as  his  declaration  or  deposition,  without 
first  having  the  said  writing  read  :    The  Queen's  case,  2 
Brod.  &  B.  288.     In  many  of  our  criminal  courts,  it 
^ seems  to  be  forgotten  that  this  is  not  now  the  law. 
The  prosecution  cannot  use  or  refer  to  the  depositions 
without  putting  them  in  :  Reg.  vs.  Muller,  10  Cox,  43, 
by  Pollock,  C.  B.,  and  Martin,  B. 

But  if  the  former  declarations  of  the  witness  were 

I  not  in  writing,  but  merely  by  parol,  he  may  be  cross- 

//    examined  on  the  subject  of  it,  and  if  he  deny  it,  another 

'       witness  may  be  called  to  prove  it,  if  it  be  a  matter 

relevant  to  the  issue ;  if  not  relevant  to  the  issue,  the 

witness's  answer  is  conclusive :  2  Taylor  on  Ev.  par 

1295. 


PBOOF  OF  PREVIOUS  CONVICTION  OF  A  WITNESS. 

Sec.  65.— A  witness  may  be  questioned  as  to  whether 
he  has  been  convicted  of  any  felony  or  misdemeanor, 
and  upon  being  so  questioned,  if  he  either  denies  the 
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witness  a/s„ch  co";Thr"i°'*'"'  '<">"%  "^  the 
conviction,  wi  hout "™;  ^'  ^'«''^"*  ^^'^^ee  of  his 

character  omelToZ  !         ■''^''"^  "  *^  "«-"> 
certificate,  ^  "^^'"""^  *°  1»»^«  signed  the 

section  26.  '         ""^^^^  remarks  under 

- 1^:  z^:t>^^^^^ 

ness  hin.self    N^r    s  the  jT't  °"'^  '^  *'"'  -"" 
witness  of  his  nVht  thn,,\  K  *^'     °™'' '"  "'""  ^e 

Moore's  P.  C.  Appeals,  6o' T  l/ cj,  ^57  ^-^^'t'  * 
the  answer  mav  tenH  m      ■    •        '  Whether 

e^posehimtoapenaltorfoTr''  *'  '^'""^^^-  » 
the  Court  wiU  de'^l^J^'  uX  "•""""  ^'^'^'^ 
of  the  case,  as  soon  as  tLT  *  ""-omstances 

without  re  „iri„;"t::  w  tn':  tr;^  "'t"'  ""* 

the  effect  would  be  produced  fbrnv  '^'"'""  ""^ 
^ary,  the  protection  which  tLrl  J'"'^  "^'''^- 
afford  to  the  Witness  wouMaltr  he  :;S-^/» 
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It  is  now  decided,  contrary  to  an  opinion  formerly- 
entertained  by  several  of  the  Judges,  that  the  mere 
declaration  of  a  witness  on  oath  that  he  believes  that 
the  answer  will  tend  to  criminate  him,  will  not  suffice 
to  protect  him  from  answering,  when  the  other  cir- 
cumstances of  the  case  are  such  as  to  induce  the  Judge 
to  believe  that  the  answer  would  not  really  have  that 
tendency.     In  all  cases  of  this  kind  the  Court  must  see 
from  th "  surrounding  circumstances,  and  the  nature 
of  the  evidence  which  the  witness  is  called  to  give, 
that  reasonable  ground  exists  for  apprehending  danger 
to  the  witness  from  his  being  compelled  to  answer. 
When,  however,  the  fact  of  such  danger  is  once  made 
to  appear,  considerable  latitude  should  be  allowed  to 
the  witness  in  judging  for  himself  of  the  effect  of  a  par- 
ticular question ;  for  it  is  obvious   that   a  question, 
though  at  first  sight  apparently  innocent,  may,  by 
affording  a  link  in  a  chain  of  evidence,  become  the 
m^ans  of  bringing  home  an  offence   to  the  party  an- 
swering.    On  the  whole,  as  Lord  Hardwicke  once  ob- 
served, "  these  objections  to  answering  should  be  held 
to  very  strict  rules,"  and,  in  some  way  or  other,  the 
Court  should  have  the  sanction  of  an  oath  for  the  facts 
on  which  the  objection  is  founded :  2  Taylor  on  Ev. 
par.  1311. 


If  the  prosecution  to  which  the  w^itness  might  be 
exposed,  or  his  liability  to  a  penalty  or  forfeiture,  is 
bari^d  by  lapse  of  time,  the  privilege  has  ceased  and 
the  witness  must  answer :  2  Taylor  on  Ev.,  par.  1312. 


Whether  a  witness  is  bound  to  answer  any  question, 
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the  direct  and  immediate  effect  of  answering  wliich 
might  be  to  degrade  his  character,  seems  doubtful 
although  where  the  transaction  as  to  which  the  wit- 
ness IS  interrogated  forms  any  material  part  of  the 
i^ue,  he  will  be  obliged  to  answer,  however  strong^^ 
his  evidence  may  reflect  on  his  character 

iJ^r:!:""'^''"'  ""  1"^^"°"  ''  »"t  directly  ma- 
terial 0  (the  issue,  but  is  only  put  for  the  purpose 
of  testing  the  character  and  consequent  or^d  t  of 
the  witness  there  is  much  more  rim  for  doubT 
Several  of  the  older  dicta  and  authorities  tend  to 
show  that  ,n  such  case  the  witness  is  not  bound  Z 

tamly  much  discountenanced  in  the  practice  of  mod- 
ern  toes^  Even  Lord  Ellenborough,  who  is  reported 
to  have  held  on  one  occasion  that  a  witness  wt* 
not  bound  to  state  whether  he  had  not  been  sentenled 
to  ™prisonment  in  a  house  of  correction,  and  on 
another,  that  the  question  could  not  so  much  as  be 
put  to  hmi  seems  m  a  later  case  to  have  disregarded 
the  rules  thus  enunciated  by  himself;  for,  on  a  It 

hned  for  theft  in  gaol,  his  Lordship  harshly  observed  • 
Jjou  do  not  answer  the  question  I  will  send  you 

No  doubt  cases  may  arise  where  the  Judge,  in  the 
exercise  of  his  discretion,  would  very  properi;  inter- 
pose to  protect  the  witness  from  unnecessary  a'd 
ui  becoming  annoyance.  For  instance,  all  inquiries 
.nto  discreditable  transactions  of  a  remote  date  St 
in  general,  be  rightly  suppressed ;  for  the  interests  of 
justice  can  seldom  require  that  the  errors  of  a  matfs 
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life,  long  since  repented  of,  and  forgiven  by  the  com- 
munity,  should  be  recalled  to  remembrance  at  the  plea- 
sure  of  any  future  litigant.     So  questions  respecting 
alleged  improprieties  o  conduct,  which  furnish  no  real 
ground  for  assuming  that  a   witness  who  could  be 
guilty  of  them  would  not  be  a  man  of  veracity,  might 
very  fairly  be  checked.    But  the  rule  of  protection 
should  not  be  further  extended  ;  for  if  the  inquiry  re- 
lates to  transactions  comparatively  recent,    bearing 
directly  upon  the  moral  principles  of  the  witness,  and 
his  present  character  for  veracity,  it  is  not  easy  to  per- 
ceive why  he  should  be  privileged  from  answering, 
notwithstanding  the  answer  may  disgrace  him.    It 
has,  indeed,  been  termed  a  harsh  alternative  to  compel 
a  witness  either  to  commit  perjury  or  to  destroy  his 
own  reputation ;  ;but,  on  the  other  hand,  it  is  obviously 
most  important  that  thejury  should  have  the  means 
of  ascertaining  the  character  of  the  witness,  and  of 
thus  forming  something  like  a  correct  estimate  of  the 
value  of  his  evidence.    Moreover,  it  seems  absurd  to 
place  the  mere  feelings  of  a  profligate  witness  in  com- 
petition  with  the  substantial  interests  of  the  parties  in 
the  cause:  2  Taylor  on  I^y.,  par.  1313,1314,  1315;   3 
Russell  on  Crimes,  543,  547. 

By  the  words  »  or  refuses  to  answer''  in  the  said  sec- 
tion 65  of  the  Procedure  Act  of  1869  (and  these  words 
are  also  in  the  Imperial  Statute),  it  would,  at  first  sight, 
seem  that  the  witness  questioned  as  to  a  previous  con' 
viction  is  not  bound  to  answer ;  but  it  is  obvious  that 
this  is  not  so  ;  and  that  the  above  quotation  from  Tay-^ 
lor  goes  to  show  clearly  that  the  question,  if  insisted 
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upon  by  the  Court,  must  be  answered.  Indeed  in  a 
great  many  cases,  the  party  putting  the  question  could 
not  be  expected  to  be  ready,  on  the  spot,  to  prove  the 
conviction  of  the  witness,  otherwise  than  by  himself. 

WHEN  ATTESTING  WITNESS  NEED  NOT  BE  CALLED. 

Sec.  66.-It  shall  not  be  necessary  to  prove  by  the 
attestmg  witness  any  instrument  to  the  validity  of 
which  attestation  is  not  requisite,  and  such  instrument 
may  be  proved  by  admission  or  otherwise,  as  if  there 
had  been  no  attesting  witness  thereto. 

This  is  verbatim,  sec.  7  of  28  Vic.  ch.  18   of  the 
Imperial  Statutes.     Formerly  the  rule  was  that  if  an 
instrument,  on  being  produced,  appeared  to  be  signed 
by  subscribing  witnesses,  one  of  them,  at  least,  should 
be  called  to  prove  its  execution.     The  above  clause 
abrogates  this  rule.    Of  course,  it  applies  only  to  in- 
struments  to  the  validity  of  which  attestation  is  not 
requisite.     In  2  Taylor,  on  Ev.  par.  1637  et  sea  will 
be  found  a  list  of  the  principal  documents  requirinff 
attestation  in  England.      This  enumeration  applies 
but  little   to  Canada;  at  least,   to  the  Province  of 
Quebec     It  is  clear  that  this  is  a  subject  governed  by 
the  civil  law  of  each  of  the  Provinces. 

COMPAEISON  OF  DISPUTED   WKITINO  WITH  GENUINE. 

Sec,  67.-Comparison  of  a  disputed  writing  with  anv 
writing  proved  to  the  satisfaction  of  the  Court  to  be 
genuine,  shall  be  permitted  to  be  made  by  witnesses  • 
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and  such  writings  and  the  evidence  of  the  witnesses 
respecting  the  same,  may  be  submitted  to  the  Court 
and  Jury,  as  evidence  of  the  genuineness  or  otherwise 
of  the  writing  in  dispute. 

As  in  the  preceding  clauses  this  enactment  is  taken 
from  the  28  Vic.  ch.  18  of  the  Imperial  Statutes,  and  is 
verbatim  section  8  thereof  Before  this  enactment,  it 
was  an  established  rule  that,  in  a  criminal  case,  hand- 
writing could  not  be  proved  by  comparing  a  paper  with 
any  other  papers  acknowledged  to  be  genuine :  3  Rua- 
tell,  on  Crimes,  361 ;  Arehbold,  267 ;  neither  the  witness 
nor  the  jury  were  allowed  to  compare  two  writings 
with  each  other,  in  order  to  ascertain  whether  both 
were  written  by  the  same  person :  2  Taylor  on  Ev 
par.  1667. 

PARTY,  HOW  TO  DISCREDIT  HIS  OWN  WITNESS. 

Sec.  ^8.— A  party  producing  a  witness  shall  not  be 
allowed  to  impeach  his  credit  by  general  evidence  of 
bad  character,  but  in  case  the  witness  in  the  opinion 
of  the  Court,  proves  adverse,  such  party  may  contradict 
him  by  other  evidence,  or  by  leave  of  the  Court,  may 
prove  that  the  witness  made  at  other  times  a  statement 
inconsistent  with  his  present  testimony ;  but  before 
such  last  mentioned  proof  can  be  given,  the  circum- 
stances of  the  supposed  statement,  sufficient  to  desig- 
nate the  particular  occasion,  must  be  mentioned  to  the 
witness,  and  he  must  be  asked  whether  or  x.ot  he  did 
make  such  statement. 
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This  is  verbatim  sec.  3  of  the  28  Vic.  ch.  18  of  the 
Imperial  Statutes,  An  Act  for  amendlnQ  the  law  of 
evidence  and  'practice  on  Criminal  triah 

In  the  Province  of  Quebec  a  similar  enactment  is 
€ontamed  in  article  269  of  the  Code  of  Civil  Procedure. 

The  word  adverse  in  the  above  clause  does  not  mean 
inerely  unfavourable,  but  hostile  :  2  Taylor  on  Ev.  par 
1282.  Hovirever,  in  Dear  vs.  Knight,  1  F  &  F  433 
Erie,  J.  appears  to  have  regarded  a  witness  as  "  ad- 
verse simply  because  he  made  a  statement  contrary 
to  what  he  was  called  to  prove. 

The  first  part  of  the  clause  seems  to  have  always 

lT!n  Z  J*  """'  ^'"'^'^  ^^  '''''''  '^'-  ^^brole, 
3  B.  &  C.  750,  that  if  a  witness  called  to  prove  a  fact 

prove  the  contrary,  his  credit  could  not  be  impeached 
by  general  evidence,  but,  in  R.  vs.  Ball,  8  C.  &  P  745 
that  the  party  is  at  liberty  to  make  out  his  case  by 
other  and  contradictory  evidence.  The  portion  of  the 
€  ause  allowing  a  party  to  prove  that  his  witness  made 
at  any  time  a  different  account  of  the  same  transaction 
seems  to  be  a  new  law,  by  the  said  case  o{  M.  vs.  Ball 
ubi  supra.  ' 

PROOF  OF  CONTRADICTORY  STATEMENTS  BY   WITNESSES. 

Sec.  69.--If  a  witness,  upon  cross-examination  as  to 
a  former  statement  made  by  him,  relative  to  the  mb/eot 
matter  of  the  case,  and  inconsistent  with  his  present 
testimony,  does  not  distinctly  admit  that  he  did  make 
such  statement,  proof  may  be  given  that  he  did  in  fact 
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make  It;  but  before  such  proof  can  be  given,  the  cir- 
cumstances  of  the  supposed  statement,  sufficient  to 
designate  the  particular  occasion,  must  be  mentioned 
to  the  witness,  and  he  must  be  asked  whether  or  not 
He  did  make  such  statement. 

oh^^^  '^TT'^  ''  ^"^'"  ^'""^  «^^'  4'  «f  the  28  Vic. 
ch.  18,  of  the  Imperial  Statutes. 

wh  theI^  in  such  acase,  proof  might  be  given  that  the 
witness  had  made  the  statement  denied  by  him      It 
must  be  observed  that  the  clause  applies  only "  to  a 
statement  relahve  to  the  subject  matter  of  the  case     If  H 
IS  not  relative  to  the  subject  matter  of  the  case,  the  answer 
given  by  the  witness  must  be  taken  as  conclusive     It 
seems  that  questions  respecting  the  motives,  interest 
or  conduct  of  the  witness  as  connected  with  the  cause 
or  with  either  of  the  parties,  are  relevant  guoa^.  this 
enactment  though,  Coleridge.  J.,  in  M.  vs.  Lee,  2  Lew 
O.  C.  154,  held  that  if  a  witness  denies  that  he  has 
tampered  with  the  other  witnesses,  evidence  to  con- 
tradict  him  cannot  be  received.      Of  course  this  case 
was  before  the  statute,  and  does  not  specially  apply 
to  ^former  statement  made  by  a  witness.     As  to  the 
last  part  of  the  clause,  it  is  based  on  a  principle  always 
received  under  the  rules  of  evidence.     It  was  held 
in  The  Queen's  case,  2  Brod.  &  B.  311,  that  where  a  wit- 
ness  for  a  prosecution  has  been  examined  in  chief  the 
defendant  cannot  afterwards  give   evidence  of  any 
declaration  by  such  witness,  or  of  acts  done  by  him  to 
procure  persons  corruptly  to  give  evidence  in  support 
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Of  the  p,,«ecution,  unless  he  have  previously  croa«. 
examined  a„ch  witness  as  to  such  declarations^  acts 

AMENDMENT  OF   VAWANOKS  AS  TO   DOCUMENTS,  ETC 
BETWEEN  PROOF  AND  EEOITAL. 

Sec.  70.-When  in  the  indictment  whereon  a  trial 
.pending  before  any  Court  of  Criminal  Jurisdiclron 
m  Canada,  any  variance  appears  between  any  matter 
m  writing  or  in  print  produced  in  evidence,  ard  the 
recital  or  setting  forth  thereof,  such  Court  may  cause 
the  mdictment  to  be  forthwith  amended  in  suchX 
ticnlar  or  particulars,  by  some  officer  of  the  Court  Zd 
aitersuch  amendment  the  trial  shall  proceed    nfte 
the  same  manner  in  all  respects,  both  with  regard  to 
he  hability  of  witnesses  to  be  indicted  for  p^erjury 
and  otherwise,  as  if  no  such  variance  had  appeared 

This  enactment  is  taken  from  the  11-12  Vic  ch  4fi 

sec.  4  of  the  Imperial  Statutes,  *^ 

At  common  law,  any  variance  between  an  instru- 

Sal   ri"  ""'^<»'^""-'  -d  the  instru^lt 

E  St  P  ?"ot "  '^^'"'""^^  --  ^="»'  ■■  «■  v»-  ^o^ell, 

sectfon  ■  ""'  '""'■  ''""'*'  ™*»"  '''«  "«« 


3: 


AMENDMENT   OF   INDICTMENT. 

Sec.  71.-Whenever  on  the  trial  of  an  indictment 
for  any  felony  or  misdemeanor,  any  variance  appTars 

ev^dTnTe  Iff  T"''"'  "  ^""^  '»•"»*-"'  -^ Th 
evidence  olFered  in  proof  thereof,  in  names,  dates,. 
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places,  or  other  matters  or  circumstances  therein  men- 
tioned, not  material  to  the  merits  of  the  case,  and  by 
the  misstatement  whereof  the  person  on  trial  cannot 
be  prejudiced  in  his  defence  on  such  merits,  the  Court 
before  which  the  trial  is  pending  may  order  such  in- 
dictment  to  be  amended  according  to  the  proof,  by 
some  officer  of  the  court  or  other  person,  both  in  that 
part  of  the  indictment  where  the  variance  occurs,  and 
in  every  other  part  of  the  indictment  which  it  may  be- 
come necessary  to  amend,  on  such  terms  as  to  post- 
poning  the  trial  to  be  had  before  the  same  or  another 
jury  as  such  Court  thinks  reasonable ;  and  if  the  trial 
be  postponed,  the  Court  may  respite  the  recognizances 
of  the  prosecutor  and  witnesses,  and  of  the  defendant 
and  his  sureties  (if  any),  in  which  case  they  shall  re- 
spectively be  bound  to  attend  at  the  time  and  place  to 
which  the  trial  is  postponed  without  entering   into 
new  recognizances,  and  as  if  such  time  and  place  had 
been  mentioned  in  the  recognizances  respited  as  those 
at  which  they  were  respectively  bound  to  appear. 

Sec.  72.— After  any  such  amendment  the  trial  shall 
proceed,  whenever  the  same  is  proceeded  with,  in  the 
the  same  manner  and  with  the  same  consequences, 
both  with  respect  to  the  liability  of  witnesses  to  be  in- 
dicted for  perjury  and  in  all  other  respects,  as  if  no 
such  variance  had  occurred. 

Sec.  73.— In  such  case  the  order  for  the  amendment 
shall  be  endorsed  on  the  Record,  and  all  other  rolls 
and  proceedings  connected  therewith  shall  be  amend- 
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ed  accordingly  by  the  proper  officer,  and  filed  with  the 
indictment,  among  the  proper  records  of  the  Court. 

•  ®'';  J'*;-^^^"  ^^y  8««^h  trial  is  had  before  a  second 
.jury,  the  Crown  and  the  defendant  respectively  shall 
be  entitled  to  the  same  challenges  as  they  were  entitled 
to  with  respect  to  the  first  jury. 

Sec.  75  -Every  verdict  and  judgment  given  after 
the  making  ot  any  such  amendment  shall  be  of  the 
same  force  and  effect  in  all  respects  as  if  the  indict- 
raenthad  originally  been  in  the  same  form  in  which 
It  IS  after  such  amendment  has  been  made. 

Sec.  76.-If  it  becomes  necessary  to  draw  up  a  for- 
mal  record  in  any  case  where  an  amendment  has  been 
made  as  aforesaid,  such  record  shall  be  drawn  up  in 
the  form  m  which  the  indictment  remained  after  the 
amendment  was  made,  without  taking  any  notice  of 
the  tact  of  such  amendment  having  been  made. 

These  clauses  are  taken  from  the  14-15  Vic.  ch  100 
of  the  Imperial  Statutes  (Lord  CampbeU'  s  Act)  iu  rela 
tion  to  which  Mr.  Greaves  remarks :— 

'■This  is  one  of  the  most  important  sections  in  the  Act 
and  If  the  power  given  by  it  be  properly  exercised' 
wUl  tend  very  materially  to  the  better  administration 
of  cnmmal  justice.  Formerly,  if  any  variance  occur- 
red between  any  allegation  in  an  indictment,  and  the 
evidence  adduced  in  support  of  it,  the  prisoner  was 
entitled  to  be  acquitted.    Thisled  to  much  inconvent 


318 


HI 


IliP 


'I 


THE   (mmiNAL   STATITTR    LAW. 


Sk 

i 

ence.     It  caused  the  multiplication  of  counts,  vayirn^ 
the  statement  in  as  many  ways  as  it  was  possible  to 
conceive  the  evidence  could  support,   and   thereby 
greatly  increased  the  expense  of  the  prosecution     It 
sometimes  led  to  the  entire  escape  of  heinous  offenders 
for  It  happened  in  some  cases  that  the  Grand  Jury 
were  discharged  before  the  acquittal  took  place  ;  and 
though  such  acquittal  in  many  cases  would  not  have 
operated  as  a  bar  to  another  indictment,  yet  the  prose- 
cutor  chose  rather  to  submit  to  the  first  defeat,  than  to 
prefer  another  indictment  at  a  subsequent  assizes ;  and 
even  m  some  cases  an  acquittal  took  place  under  such 
circumstances  that  the  prisoner  was  enabled  success- 
fully to  plead  it  in  bar  to  another  indictment.    Thus  in 
Sheen's  case,  2  C.  &  P.  634,  where  the  prisoner  had  been 
indicted  for  the  murder  of  Charles  William  Beadle 
and  acquitted  on  the  ground  that  the  name  of  the  de- 
ceased could  not  be  proved,  to  a  subsequent  indict- 
ment, which  charged  him  with  the  murder  of  Charles 
William,  he  pleaded  the  former  acquittal,  and  that  the 
deceased  was  as  well  known  by  the  name  mentioned  in 
the  one  indictment  as  by  the  name  mentioned  in  the 
other,  and  so  the  jury  found.     This  case  clearly  shows 
that  the  preferring  a  new  bill  was  not  in  all  cases  sufH- 
cient  to  prevent  a  failure  of  justice  in  consequence  of  a 
variance;  and  many  like  cases  have  occurred. 

"  The  provisions  as  to  the  amendment  of  variances  in 
criminal  cases  have  been  gradually  extended  The 
first  statute,  which  introduced  the  power  of  amend- 
ment  was  the  9  Geo.  IV.  c.  15,  which  empowered 
any  Judge  at  Nisi  Prius.  or  any  Court  of  Oyer  and 
Terminer  and  General  Gaol  Delivery  to  amend  anv 
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variance,  in  cases  of  misdemonnor.  between  any  matter 
m  mnhny  or  in  print,  and  the  recital  thereof  on  the  re- 
cord.    Af|er  this  statute  had  been  in  operation  for  the 
full  period  of  twenty  years,  and   no  injurious  conse- 
quences  had  been  found  to  arise  from  it,  the  11-12 
Vic.  ch.  46,  sec.  4,  empowered  any  Court  of  Oyer  and 
Termmer  and  General  Gaol  Delivery  to  amend  a"y 
variance,  m  any  offence  whatever,  betiveen  any 'matter  L 
^vrUmg  or  in  print,  and  the  recital  thereof  on  the  re- 
cord;  sec.  70  of  our  Procedure  Act  of  1869     And  the 
provisions  of  this  Act  were  extended  to  the  Sessions,  aa 
far  as  they  are  applicable  to  offences  within  their  juris- 
diction,  by  the  12-13  Vic.  ch.  45,  sec  10 

"As  these  enactments  only  applied  to  variances  be- 
tween  mat  ers  in   writing  and  the   record,  a   very 
numerous  class  of  variances  was  left  unprovided  for 
and   he  farst  clause  in  this  Act  was  intended  to  appl^ 
to  all  such  variances.    As  this  section  originally  siood 
immediately  after  the  words    '  persons ^hat'soter 
therein   named  or   described,'  followed   the   o-eneral 
words  '  or  any  variance  between  such  statement  and 
the  evidence  offered  in  proof  in  any  other  matter  or  thing 
whatsoever.'     These  words  were  objected  to  as  beinf 
too  general    and  struck  out  on  that  ground  in  thf 
House  of    Lords.      The  words  '  or  in  the  name  o 
description  of  any  matter  or  thing  therein  named  or 
described    were  then  inserted  in  the  Lords.     A  doubt 
subsequently  arose  whether  in  case  any  property  were 
described  as  belonging  to  certain  persons,  and  it  turned 
out  to  belong  to  more  or  less  in  number  than  the  per 
sons  named,  an  amendment  could  be  made  as  the 
clause  then  stood  :  in  other  words,  whether  the  clause 
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warranted  an  amendment  in  the  number  of  owners  of 
property  ;  and  to  avoid  this  difficulty,  the  words  '  or 
in  the  ownership  of  any  property  therein  named  or 
described;  were  mserted.  The  striking  out  of  the 
general  words  is  much  to  be  regretted,  as  cases  pre- 
cisely within  the  same  mischief  as  those  provided  for 
will  very  probably  occur. 

"As  the  clause  now  stands,  it  is  limited  to  the  parti- 
cular variances  therein  enumerated,  and,  not  only  so, 
but  it  is  so  cautiously  framed,  that  whilst  on  the  one 
hand  it  is  so  worded  as  to  prevent  the  escape  of  offend- 
ers by  reason  of  variances  not  material  to  the  merits 
of  the  case,  so  on  the  other  it  does  not  permit  any 
amendment  to  be  made  whereby  the  defendant  may 
be  prejudiced  in  his  defence  u2)onsuch  merits.     In  every 
case,  therefore,  where  a  variance  occurs,  the   Court 
will  have  to  consider  the  following  questions:   1st, 
whether  the  variance  be  in  one  of  the  matters  specified 
in  the  section  ;  2ndly,  whether  it  be  '  not  material  to 
the  merits  of  the  case ; '    and  lastly,  if  it  appear  not 
material  to  the  merits  of  the  case,  whether  the  defend- 
ant may    be  prejudiced  by  the  amendment  'in  his 
defence  on  such  merits.' 

"  The  terms, '  merits  of  the  case,'  as  applied  to  all 
ordinary  criminal  cases,  obviously  mean  the  substan- 
tial truth  and  justice  of  the  ease  with  reference  to  the 
guilt  or  innocence  of  the  prisoner.  "When  we  say  that 
a  prisoner  has  been  acquitted  upon  the  merits,  we 
mean  that  the  jury  have  heard  and  considered  all  the 
evidence  with  reference  to  the  question  of  the  guilt  or 
innocence  of  the  prisoner  of  the  crime  charged,  and 
have  acquitted  him  on  the  ground  that  the  charge  was 
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colwr^  '''  '''"  *°  "'''"''*  *="  *  »«««'  ""ay  well 
constitute  some  part  of  the  merits  of  a  case  ^JZi 

mems  of  the  case,  and  yet  the  description  of  it  .. 
ewe  mstead  of  a  lamb,  may  not  be^n  th!  l      »  i      "" 

.ateri.tothemeritsofthLale''^:brXr^ 

pre,nd,ced  in  his  defence  «y„„  *Ae  ,twfe  nlfZ  v' 
defence    simply.      Indeed,   whereveT"n;     ' 
oecnrs  which  makes  an  amendment  neceJarvTr 

.ade  the  -f^z^:^c::idre;:;^rdr^^^^^^^^ 

prejudice  •«  hi,T»!  '      P^P""'''  """fin^d  to  a 

deWtothechar.LmlXLtr"""'^'"-' 
The  clause  applies  i„  terms  to  six  classes:    . 

n^en^onedordeso^edi^tr^'irer^  "  ^'^' 

sons  tlXToL^nf  ™  f'^y  ''--  »P- 
^  ay  poiitic  or  corporate,  stated  to  be  the 
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owner  or  owners  of  any  property  which  forms  the 
subject  of  any  offence  charged  in  the  indictment. 

"  III.— The  name  or  description  of  any  person  or 
persons,  body  politic  or  corporate,  alleged  to  be  injured 
or  damaged,  or  intended  to  be  injured  or  damaged  by 
the  commission  of  the  offence  charged  in  the  indict- 
ment. « 

"  IV.— The  christian  name  or  surname,  or  both  chris- 
tian name  and  surname,  or  other  description  of  any 
person  or  persons  named  or  described  in  the  indict- 
ment. 

"  V. — The  name  or  description  of  any  matter  or  thin"- 
whatsoever,  named  or  described  in  the  indictment. 

"  It  is  observed,  that  by  the  Interpretation  Clause  (sec. 
30,  post,  p.  32a);  (sec.  1  of  the  Procedure  Act  oj  1869), 
the  term  '  indictment,'  includes  inquisition,  informa- 
tion, presentment,  plea,  replication,  and  other  plead- 
ing, as  w^ell  as  a  nisi  prius  record,  consequently  the 
power  of  amendment  extends  to  all. 

"  With  regard  to  the  cases  in  which  an  amendment 
ought  to  be  made  or  refused,  as  the  questions  whether 
the  variance  be  material  to  the  merits  of  the  case,  and 
whether  the  defendant  may  be  prejudiced  in  his 
defence  on  the  merits  by  making  an  amendment,  are 
questions  which  must  necessarily  depend  on  the  par- 
ticular charge  and  particular  circumstances  of  each 
case,  it  is  impossible  to  lay  down  any  general  rule  by 
which  the  Court  may  be  guided  in  all  cases  ;  indeed 
it  is  very  possible  that  the  very  same  identical  vari- 
ance, which  ought  unquestionably  to  be  amended  in 
one  case,  ought  just  as  ::!^arly  not  to  be  amended  in 
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tie  one  case  could  not  possibly  prejudice  the  prisoner 
in  his  defence  on  the  merits,  but  in  the  other  mieht 
materially  prejudice  the  prisoner  in  such  defence   ' 

th,.  ?r'  ""^  ^^^  ^^  P"'  ^^^'^  "»  doubt  can  exist 
that  the  variance  is  not  material  to  the  merits  and  thi 

i^U  It:  """l"^  '''^'''''  'y  »  — en 
m  ills  detence  on  the  mprits     Vf^r.  ,«^+ 

steals  a  Sheep  in  the  ni,hTorof  IleldX^r 

name  nf  tk=  '^  amcnlt  to  conceive  that  the 

thTi^  Tl  T"^''"™  be  material  to  the  merits   or 

hat  the  defendant  can  be  prejudiced  in  his  defen  e  bv 
the  name  of  the  owner  being  amended  accord  '» 
the  proof.  So  also  if  a  man  were  to  shoot  into  a  crowd 
and  wouna  or  kill  an  individual,  the  name  of  si'chl 
dividual  could  hardly  by  possibility  be  materia"  I„ 
each  case,  however,  the  Court  must  form  its  own  judt" 

mentuponaconsiderationofthewholefactsofthect? 
and  the  manner  in  which  the  variance  is  brought  ^J 
der  Its  notice ;  and  it  may  not  unfrequently  be  ma  "- 
rud  to  see  whether  any  such  question  has  Len  ^^ 
before  the  committing  magistrate,  for  if  the  case  h^ 
proceeded  beiore  the  sitting  magistrate  without  any 
uch  question  being  raised.that  may  afford  somegrou^d 
at  least  for  concluding  that  the  defendant  did  n!t  con 

not'LaZTV"'^'"'^ '"  "'^  "^'^■'"-'  -■»  "^^t  * 

not  entitled  to  be  so  considered  upon  the  trial. 

Hefore  determininguponmakingan  amendment  the 
Court  should  receive  all  the  evidence  applicaSe"o  h 
particular  point,  otherwise  it  might  happen  that  th. 
which  appeared  to  be  a  variance  upon  ^e  evidence  a 
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one  stage  of  the  trial,  might  afterwards  be  shewn  to 
be  no  variance  by  the  evidence  at  a  later  period  of  the 
trial ;  and  if  the  Court  were  to  amend  on  the  evidence 
at  the  earlier  period,  it  would  be  obliged  to  direct  an 
acquittal  upon  the  evidence  at  the  subsequent  period, 
for  the  clause  gives  no  power  to  amend  the  same  identical 
particular  more  than  once. 

"  Again,  in  order  to  ascertain  whether  the  prisoner 
may  be  prejudiced  in  his  defence  by  the   amend- 
ment, the  Court  ought  to  look,  not  only  to  the  facts 
in  evidence  on  the  part  of  the  prosecution  at  the 
time  when  the   amendment  is  applied  for,  but  also 
to  the  defence  already  set  up,  or  intended  to  be  set 
up ;  for  which  purpose  it  may,  perhaps,  in  some  cases 
be  necessary  to  examine  a  witness  or  two  on  behalf 
of  the  defendant,     It  uiust  be  remembered  that  the 
question  is  one  entirely  for  the  Court,  and  that  the 
Court  mast  decide  it  itself;  and,  generally  spealdng, 
where  this  is  the  case,  the  Court  will  not  determine 
the  question  before  it  on  the  evidence  on  one  side,  but 
will  permit  the  other  side  immediately  to  introduce 
any  evidence  that  may  bear  upon  the  question,  so  that 
the  whole  facts  relating  to  the  particular  question  may 
be  before  the  Court  at  once. 

"  Thus— to  mention  an  analogous  case— where  the 
plaintiff  proposed  to  put  in  evidence  an  account  signed 
by  the  defendant,  and  the  defendant  proposed  to  ex- 
clude the  account  on  the  ground  that  it  had  been 
delivered  to  the  plaintiff,  an  attorney,  in  his  char- 
acter of  attorney  for  the  defendant,  Erie,  J.,  held 
that  the  defendant  was  entitled  immediately  to  put 
in  a  letter,  and  call  a  witness  to  prove  that  the  ac- 
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count  was  so  delivered,  though  the  plaintir.  case 

Assizes   18o].     It  must  be  noticed,  also,  that  the 

power  to  amend  clearly  does  not  extend  to  alter^^g 

the  charge  m  the  indictment  from  one  offence  to 

another  offence.      For  instance,  an  indictment   for 

orging-  conld  not  be  altered  into  an  indictment  for 

uttenng,'  nor  an  indictment  for  •  stealing'  into  an 

indictment  for  ■  obtaining  by  false  pretences.' 

Equally  clear  is  it  that  the  amendment  ought  not  to 
be  made  so  as  to  apply  to  a  different  trfnsaction 

number  of  particulars;  it  must  have  time,  and  place 
and  Its  component  parts,  all  of  which  together  cons«: 

tu te one individualtransaction.  Nowthefeal merng 
of  the  clause  ,s  that,  provided  you  to  keep  to  the  samf 

Identical  transaction,  you  may  amend  any  such  erroTa! 
■smentionedin  the  clause  as  to  oneormLof  tie  par 
hculars  included  in  such  transaction.    For  instance  a 

burglary  ischargedin  the  houseofJamesJonetrC 

Jeffs.  The  evidence  shows  that  a  burglary  was  com- 
mitted  in  e,^ry  respect  as  alleged,  except  that  tTe 
goods  were  the  property  of  James  Jeffs  The  e  » 
amendment  would  clearly  be  right  But  suppose,  " 
stead  of  such  a  case,  it  was  proposed  to  pro^  a  bu  - 
glary  at  another  time,  at  another  place  in  another 
mans  house,  and  the  stealing  of  other  goods-  tW 
clearly  would  not  be  a  case  for  amendment    Th;  prl 

Jury  have  had  evidence  ofone  transaction,  upon  which 
they  found  the  bill;  the  case  before  the  Petty  Jury 


it 
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ought  to  be  confined  to  the  same  transaction,  but  if  it 
is,  it  may  turn  out  that,  either  through  insufficient  in- 
vestigation  or  otherwise,  the   Grand  Jury  have  been 
in  error  as  to  some  particular  or  other,  and  upon  the 
trial  the  error  is  discovered.    Now  this  is  just  the  case 
to  which  the  clause  applies.    A  civil  case  may  afford 
an  apt  illustration.     The  plaintiffs  declared  on  a  pro- 
missory  note   for  i;250,  made  by  the  defencUnt,  dated 
the  9th  of  November,  1838,  payable  to  the  plaintiffs,  or 
their  order,  on  demand;  the  defendanf  pleaded  that  he 
did  not  make  the  note ;  the  plaintiffs  proved  on  the 
trial  a,  joint  and  several  promissory  note  for  i;250,  made 
by  the  defendant  and  his  wife,  dated  the  6th  of  Novem- 
ber,  payable  twelve  months  after  date,  with  interest. 
There  was  no  proof  of  the  existence  of  any  other  note. 
Although  it  was  objected  that  there  was  a  material 
variance  in  the  substantial  parts  of  the  note,  the  date 
the  parties,  and  the  period  of  its  duration,  it  was  held 
that  the  declaration  was  properly  amended,  so  as  to 
make  it  correspond  with  the  note  produced;  for  it  was 
a  mere  misdescription,  and  it  was  just  the  case  in 
which  the  Legislature  intended  that  the  discretionary 
power  of  amendment  should  be  exercised:  Beckett  vs. 
Dutton,  7  M.  &  W.  157.      The  amendment  was   made 
under  the  3  &  4  Wm.  IV.,  ch.  42,  sec.  23. 

"  The  following  appear  to  be  the  sort  of  variances 
which  are  amendable  :  In  an  indictment  for  bigamy, 
a  woman  described  as  a  '  widow'  who  is  proved  to  be 
unmarried :  Eex.  vs.  Deely,  R.  &  M.  C.  0.  R.  303  ;  4  C. 
&  P.  579 ;  or  as  '  Ann  Gooding,'  where  the  register  de- 
scribed her  as  '  Sarah  Ann  Gooding :'  Beg.  vs.  Good- 
ing, C.  &  M.  297.     In  an  indictment  for  night  poaching 
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describing  a  wood  as  "The  Old  Walk,'  its  real  name 

C   if  Z"  "^""^  "^^"^  •    '^'■-  ™  «»-.  K-  &  M  c! 
v..  «_  118.     In  an  indictment  for  stealing  'a  cow' 

which  was -a  heifer;'   Coofe'a  case,  1  Leach,  105  ^: 

turned  out  to  be  the  iron  part,  without  any  hal^ 
fe.  vs.  SHles.  2  Russ.  C.  &  M.  109.    So  in  an  inl*: 
ment  for  a  nuisance,  by  not  repairing,  or  by  obstruct- 

Imended  T  h'  ''"""""'  *'  highway  might  be 
amended    s„  where  an  indictment  aUeges  a  burglarr 

County  of  W.,  and  it  appears  that  only  part  of  the 
parish  IS  situated  in  such  County,  the  indictment  may 
be  amended:  Meg.  ™.  £ro.ke,.  1  C.  &  M.  543;  TJ 
vs.  Jackxm,  2,  Enss.  C.  &  M.  801 

"Such  are  some  of  the  instances  in  which  amend- 
ments  would  clearly  be  right,  but  it  is  easy  to  suggest 
other  cases  m  which  an  amendment  ought  nottfbe 
made.  Suppose,  on  the  trial  of  an  indictment  for  steal- 
mg  a  sheep,  evidence  were  given  of  stealing  a  cow  or 
<nce  versa,  or  on  an  indictment  for  steahng  geele  i 

rwhirr       '°r™''^'''''^'°'''»^  thesf  aicase 
in  wh^ch  no  amendment  ought  to  be  made ;   it  is  im- 

possible  to  conceive  that  the  Grand  Jury  can  have 
made  such  a  mistake,  and  the  ofience,  though  in  kw 
the  same,  and  liable  to  the  same  pu'nishmfnt  "s  I 
viously  as  different  as  il  it  were  different  in  laW  a^d 
liable  to  a  different  punishment 
"  Many  decisions  have  been  made  by  the  courts  in 
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Civil  cases  as  to  the  instances  in  which  amendments 
onght  to  be  made,  and  some  of  the  principles  laid 
down  i«  those  decisions  may  form  a  useful  guide  in 
questions  arising  under  this  clause,  and  they  are,  there- 
fore,  here  introduced. 

"  {\^^^  been  well  laid  down  by  a  great  Judge,  that 
the  fairest  test  of  whether  a  defendant  can  be  pre- 
judiced  by  an  amendment  is  this  :    '  Supposing  the 
defendant    comes  with  evidence  that  would  enable 
him  to  meet  the  case  as  it  stands  on  the  record  un- 
amended,  would  the  same  enable  him  to  meet  it  as 
amended :'   per  Rolfe,  B,  Oooke  vs.  Stratford,  13  M.  & 
W.  379.      If,  whatever  would  be  available  as  a  defence 
under  the  indictment  as  it  originally  stood,  would  be 
equaUy  so  after  the  alteration  was  made,  and  any  evi- 
dence the  defendant  might  have  would  be  equally 
apphcable  to  the  indictment  in  the  one  form  as  in  the 
other,  the  amendment  would  not  be  one  by  which  the 
defendant  could  be  prejudiced  in  his  defence,  or  in  a 
matter  material  to  the  merits :    Ourford  vs.  Bailey,  3 
M.  &  a.  781.    If  the  transaction  is  not  altered  by  tie 
amendment,    but  remains    precisely    the    same,  the 
amendment  ought  to  be  allowed  :  Cooke  vs.  Stratford 
13  M.  &  W.  379.    But  if  the  amendment  would  sub^ 
stitute  a  different   transaction  from   tnat  alleged,  it 
ought  not  to  be  made:  Perry  vs.   Watts,  3  M.  &'g 
549 :  Brashier  vs.  Jackson,  6  M.  &  W.  549 ;  and  the 
Court  will  look  at  all  the  circumstances  of  the  case  to 
ascertain  whether  the  transaction  would  be  changed 
by  the  amendment.     If  the  amendment  would  render 
It  necessary  to  plead  a  different  plea,  the  amendment 
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ought  not  to  be  made  :  Perry  vs.  Watts,  3  M.  &  G  776  ■ 
Braahier  vs.  Jackson,  6  M.  &  G.  649.  ' 

"  It  was  laid  down  in  two  cases  of  perjury,  which 
were  tried  son.e  years  ago,  that  amendmentsTn^rim 

^i,o„         "^•"'^•78t>.    These  cases  occnrred  at  a  time 
when  amendments  in  criminal  cases  were  looked  up™ 
w.th  great  disfavour ;  but  the  opinion  of  the  Le^X 
ture,  eT.denced  by  the  11-12  Tic.  ch.  46,  sec.  4,  thefz-lS 
Vic.  ch. «,  sec.  10,  and  the  present  statute,  clearly  is  „ 
favour  of  amendments  being  made  in  all  cases  where 
the  amendment  is  not  material  to  the  merits,  and  thi 
prisoner  is  not  prejudiced  by  it.    In  civil  su  ,s,  iCl 
Geo.  IV  ch.  15,  and  the  3-4  Vm.  I V.  ch.  42,  sec.  23  CZ 
r^d^  Act>,  have  always  received  a  libJral  constT 
a  oL  ™»    ?•  •^~»'*'™«».  2  Scott,  N.  R.  545,  2  M  & 
U.  244 ;  SmUh  vs.  KnomtcUm,  2  M.  &  G.  561 ;  Sains- 

bury  va.  Matthew,,  i  M.  &  W  343-  and  it  1,1  T 
held  tb«*  n,„  t  \  „  "^  "•  *^'>'  and  It  has  been 
field,  that  the  fact  of  an  action  being  a  harsh  and 
oppressive  proceeding  on  the  part  of  a  landlord,  who 
was  taking  advantage  of  a  forfeiture  in  order  to  get 
possession  of  property  on  which  the  defendant  had 
laid  out  a  large  sum  of  money,  was  not  a  consideration 
which  ought  to  influence  a  Judge  against  allot  ^1 
amendment;  for  if  the  amendment  did  not  prejudice 
the  defendant  in  his  defence,  it  ought  to  be  !lired 

:,*•  f rr",™-  -^*''«'-*.  1 M.  & Eob. 319, Parke,  b' 

In  fact  the  Legislature  has  carefully  specified  the 

questaons  to  be  considered  previous  lo  making  an 

amendment:  these  are,  1st,  whether  the  variancVbe 

material  to  the  merits  of  the  ca«e ;  and  2„dly,  whether 
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the  defendant  may  be  prejudiced  by  the  amendment 
in  his  defence  on  such  merits.     These  are  plain  ai.d 
Bimple  questions,  and  form  a  certain  guide  for  the  de- 
termmatioi.  ,f  each  case ;  and  if  the  Courts,  as  thev 
certrMu^  o.v.^iit,  will  only  determine  each  case  with 
reiereuce  to  these  questions  alone,  there  can  be  little 
doubt  that  there  will  be  an  uniformity  in  the  deci- 
sions  upon  this  clause.     But  if,  contrary  to  the  plain 
intention  of  the  Le^-«i«trre,  any  Court  shall,  on  the 
ground  of  any  supposed  hardship  or  otherwise,  refuse 
to  make  an  amendment  of  a  variance  not  material  to 
the  merits,  and  whereby  the  defence  will  not  be  pre- 
judiced  in  his  defence  on  the  merits,  uncertainty  of 
decisions  will  necessarily  arise,  and  the  beneficial  effect 
ot  this  clause  be  much  diminished.     The  Courts  in 
considering  the  propriety  of  making  an  amendment 
should  ever  remember  that  the  great  object  of  the' 
statute  IS  to  cause  every  case  to  he  determined  according 
to  the  very  right  and  justice  of  the  case  upon  the  ments 
"The  amendment  must  be  made  in  the  course  of  the 
trial,  and  certainly  before  the  jury  give  their  verdict 
because  the  trial  is  to  proceed  and  the  jury  are  to  give 
their  opmion  upon  the  amended  record  :  per  Alder- 
son,  B,  Brassier  Y8.  Jackson,  6  M.  &  W.  549.   It  would 
be  better,  indeed,  in  all  cases  to  make  it  immediately 
before  any  further  evidence  is  given,  and  where  the 
amendment  is  ordered  in  the  course  of  the  cu.e  for 
the  prosecution,  it  certainly  should  be  made  before  the 
defence  begins,  for  it  is  to  the  amended  record  that  the 
defence  is  to  be  made. 

"  It  may  be  observed,  that  as  the  power  to  amend  is 
vested  entirely  in  the  discretion  of  the  Courts,  a  case 
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cannot  be  reserved  under  the  11-12  Vic.  ch.  78  (estab- 
hshmg  the  Court  of  Crown  Cases  Reserved),  as  to  the 
propriety  of  making  an  amendment,  as  that  statute 
only  authorizes  the  reservation  of  '  a  question  of  law.' 
11,  however,  a  case  should  arise  in  which  the  question 
was,  whether  the  Court  had  jurisdiction  to  make  a 
particular  amendment-in  other  words,  whether  a 
particular  amendment  fell  within  the  terms  of  the 
statute,  there  the  Court  might  reserve  a  case  for  the 
opinion  of  thp  Judges  as  to  that  point,  as  that  would 
.  learly  be  a  mere  question  of  law  ;  '  Lord  Campbell's 
Acts,  by  Oreaves,  p.  2. 

The  English  statute  is  not  exactly  in  the  same  terms 
as  ours :  it  reads  thus : 

"  From  and  after  the  coming  of  this  Act  into  opera- 
tion,  whenever  on  the  trial  of  any  indictment  for  any 
telony  or  misdemeanor  there  shall  appear  to  be  any 
variance  between  the  statement  in  such  indictment 
and  the  evidence  offered  in  proof  thereof,  in  the  name 
of  any  county,  riding,  division,  city,  borough,  town  corpo- 
rate, parish,  township  or  place  mentioned  or  described  in 
any  such  indictment,  or  in  the  name  or  description  of  any 
person  or  persons,  or  body  polUic  or  corporate,  therein 
stated  or  alleged  to  be  the  owne,   or  owners  of  any  pro- 
perty, real  or  personal,  which  shall  form  the  subject  of  any 
offence  charged  therein,  or  in  the  name  or  description  of 
any  person  or  persons,   body  politic  or  corporate,  therein 
Bto  ed  or  alleged  to  be  injured  or  damaged,  or  intended  to 
b.  injured  or  damaged  by  the  commission  of  such  offence, 
or  m  the  Christian  name  or  surname,  or  both  Christian 
name  and  surname,  or  other  description  whatsoever  of  any 
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pj.onar  per.cn.  u,homcever  therein  n<m.d  „,  de.^.a 
or  m  the  nar^  or  de.cription  of  any  matter  or  thing  u,ha. 
'oever  therevn  named  or  deeoriM,  or  in  the  cwner.hip  of 

be  awfnl  or  the  Court  before  which  the  trial, hall  bl 

had,  .fit  shal  consider  such  variance  not  material  to 

the  merits  ol  the  case,  and  that  the  defendant  cannot 

be  prejudiced  thereby  on  his  defence  on  such  merits 

to  order  such  indictment  to  be  amended  according  to 

the  proofby  some  officer  of  the  Court  or  other  per- 
son.  *^ 

It  will  be  seen  that  all  the  words  above  cited  in 
italics  are  replaced  in  our  Statute  by  the  words  -  in 
names,  elates,  places,  or  other  mntters  or  circumsLces 
theretn  menHoned^  which  cover  all  the  subjects  men- 
tioned  m  the  English  Sta<^te,  and  have,  besides  a 
more  extensive  meaning. 

In  the  English  statute,  the  words  "if  it  shall  con- 
sider such  variance  not  material  to  the  merits  of  the 
case  show  clearly  that  there  it  is  the  varmnce  which 
must  be  not  material,  whilst  in  our  statute,  it  is  the 
names,  dates  places,  or  other  matters  or  circumstances 
which  must  be  not  material  to  the  merits  of  the  case. 

Another  difference  between  the  two  statutes  con- 
sists  m  that,  in  the  Imperial  Act,  as  interpreted  by 
Greaves,  and  it  must  be  remembered  that  he  framed 
It,  It  is  the  amendment  by  which  the  defendant  must 
not  be  prejudiced,  whilst,  in  our  statute,  it  is  the  mis- 
statement  which  must  not  prejudice  the  defendant  in 
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hi.  defence  on  the  merits.     Thi.  certainly  seem.  .„ 
error  m  oar  .tatute.     The  n>isatateme„t,  ^10^"^ 

r^rertirrirsctrrr^^^^^ 

3..ana«.WKe»ar:;io^tfX.ir„::; 

ser  7e  i'ii:r;:o~  ja? tr ^^  -^ 
substitution  :ri?;:rant:si"M:.  tt"  '^^ 

section  76  of  our  Procedure  Aoirl  ^  '^'^ 

t-u  •  .  ioteaure  Act  lor  the  words  "nii/io». 

theprov...ons  of  this  Act"  i„  the  Englisr  corresoond 
mg  clause  has  the  effect  to  r„„H„.  ,t        """"^ond. 

-.perhaps,  be  said  of  an,  a^erd-nlt  nltrTc! 

ft«t.e«  in  3  HueseU  on  Crimes,  324,  has  the  follow 
mg  remarks  on  the  En,;lish  statute :- 


m 

1 

f  'fin: I 
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"  It  has  been  well  laid  down  by  a  very  learned 
judge,  (Byles,  J.,  in  Reg.  vs.  Welton,  9  Cox,  297)  that  a 
statute  like  the  14-15  Vic.  ch.  100  should  have  a  wide 
construction,  and  should  not  be  interpreted  in  favour 
of  technical  strictness,  and  there  are  very  strong  rea- 
sons why  a  liberal  construction  should  be  made  on 
such  a  statute.     If  a  prisoner  is  acquitted  on  the  ground 
of  a  variance,  he  may  be  again  more  correctly  indicted, 
and  wherever  this  course  is  adopted,  the  effect  of  an 
acquittal  on  such  a  variance  is  to  put  both  the  prosecu- 
tor and  prisoner  to  additional  trouble  and  expense. 
And  in  case  where  no  fresh  indictment  is  preferred 
the  result  is  that  the  costs  of  the  prosecution  are  thrown 
away,  and  an  offender,  possibly  a  very  notorious  one, 
escapes  the  punishment  he  deserves.     In  every  case 
where  an  acquittal  takes  place  in  consequence  of  a 
variance,  the  Court  may  order  a  fresh  indictment  to  be 
preferred,  and  the  prisoner  to  be  detained  in  prison  or 
admitted  to  bail  till  it  is  tried,  and  it  may  be  well  for 
the  Court,  where  a    variance    occurs,    to   consider 
whether  the  prisoner  might  not  fairly  be  presented 
with  the  option  either  of  having  the  amendment  made 
or  of  being  indicted  anew  in  a  better  form." 


WHEN  THE  AMENDMENT  MUST  BE  MADE. 


'!       .   iafi 

I  ."I 
i 


It  had  been  laid  down  in  Beg.  vs.  Byrnes,  3  C.  &  K. 
326,  that  an  amendment  should  not  be  allowed  after 
the  counsel  for  the  defence  has  addressed  the  jury, 
but  this  case  is  now  no  authority,  and  an  amendment 
may  be  allowed  after  the  prisoner's  counsel  has  ad- 
dressed the  jury  :  Beg.  vs.  Fullarton,  6  Cox,  194. 
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But  it  must  be  made  before  vorHinf  •    » 
Dears  474-  Rpn  rr.  r     ^^.''^U'^^^^'^^-   Reg.  vb.  Frost, 

**c  vcxuict,  as  tne  power  to  nmav.^  • 
given  '^W..r  on  the  trial'  there  sl!r    ""^^^"""^^.^^ 
any  variance.  ^nere  shai     ppear  to  be 

"Before  making  an  amendment  the  Court  shalJ  r. 
ceive  all  the  evidence  bearing  upon  thc^^T,        \ 

be  interposed  when  the  point  arises  in  T  '  '' 
the  case  for  the  proseoutiL,  andTs  i^IthXr  "f 
course,  as  the  Court  is  thereby  enabled T^  ' 

the  point  at  once  •  inde^H  if ,  ^^^"^"^  "^ 

e  "'*'»  ^^eea,  It  is  now  settl^H  fKo*  ■      n 

cases,  whether  civil  or  criminal  ^Z.  '"  *" 

be  decided  by  the  olrfT.      '  '  "  ''"<''''°°  i^*" 

Judge  torece^y?th?e"eT:„tr^^^^^°'  '"^ 
and  then  to  determine  the^on  •       ''''"  "'  °"'=^' 

DECISIONS  ON   THE  STATUTE. 

The  clause  gives  no  power  to  ampn^  fk 
tical  particular  morethL  once  and  the  o'  T' ''''" 
amend  an  amendment-  i^Jvs  ^        Court  will  not 

•  -^^9'  vs.  Barnes,  L.  R.  i  c.  C. 
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45 ;  areave»'B  remarks,  (see  ante)  on  sec.  1  of  14-15 
Vic.  ch.  100. 

And  when  an  indictment  is  amended  at  the  trial, 
the  Court  of  Crown  Cases  Reserved  cannot  consider 
it  as  it  originally  stood,  but  only  in  its  amended 
form  :  Reg.  vs.  Pritchard,  L.  &  0.  34 ;  Beg.  vs.  Webster 
L.  &  C.  77. 

Under  this  Statute,  an  amendment  in  the  name  of 
the  owner  of  stolen  property,  by  substituting  a  differ- 
ent owner  than  the  one  alleged,  mav  be  made  at  the 
trial :  Meg.  vs.  Vincent,  2  Den.  464  ;  Beg.  vs.  Seneoal,  8 
L.  C.  Jur.  287. 


In  Beg.  vs.  Welton,  9  Cox,  297,  the  prisoner  was 
charged  with  throwing  Annie  Welton  into  the  water 
with  intent  to  murder  her :  there  being  no  proof  of  the 
name  of  the  child,  it  was  held,  by  Byles,  J.,  that  the  in- 
dictment  might  be  amended  by  striking  out  "Annie 
Welton'  and  inserting  "a  certain  female  child  whose 
name  is  to  the  jurors  unknown." 

An  indictment  alleged  that  a  footway  led  from  a 
turnpike-road  into  the  town  of  Qravesend,  but  the 
highway  was  a  carriage  way  from  the  turnpike-road  to 
the  top  of  Orme  House  Hill,  and  from  thence  to  Graves- 
end  it  was  a  footway,  and  the  nuisance  alleged  was 
between  the  top  of  Orme  House  Hill  and  Gravesend  ; 
it  was  held  that  the  indictment  might  be  amended  by 
substituting  a  description  of  a  Ibotway  running  from 
Orme  House  Hill  to  Gravesend,  as  this  appeared  to  be 
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might  be  inserted  instead  of  barn  •    ZT    ^  ^  r^" 
Cox,  69.  ■   ^3'  ^®-  Seville,  6 

;;d™nr  wWeas  the  sf.Ll~  allt  ^'^"^ 

drnnk  and  disorderly  "  the  Oonlt  »,  i  j  I?         ^"'S 

power,  under  this  statute  to  amend  ^     .        "  """ 

adding  the  words  "  and  dLrll  ■    7'"'^'  '^ 
n  Cox,  645.  Qisorderly  .  Reg,  ^  y^,^,^^^^ 

Peace   a,  ,,,,,„„,  inlrc:„:   ^^^r  "^/''^ 
John  Lane  and  Samup)  a^^\.  +k  ■^'evon,  before 

Justices  of  thePerasS'i:^':^-*"'^'^''-^ 
for  .^  „u  county,  and  a'ctingt  aS  t  Tt '"  """ 
of  Tiverton,  in  the  said  con^fy  if/  "^«  """"ugh 
proof  that  these  ge-  aem^  „  t^^"""^  ''^  *« 
Borough  of  Tiverton  tZ      .        -^"'"^^  ''"  *e 

the  CounU    Bla^bul  J  !n    "T  ""'  ''"^""^^  f- 
diotmenf  C    "'*«*''«™,  J,  allowed  to  amend  th-  in 
aiotment  by  stnlcmg  out  the  words  fh,  «»j 
a«  to  make  the  ave  ment  be      jlt   ^ '"""'*' ^^ 

keep  the  Peace  in  and  Z  aid  l-T         '"''^'''  *» 
w  '•  ""'  »«tmg  in  and  for  the 
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Borough  of  Tiverton,  in  the  said  county."  The  Court 
of  Criminal  Appeal,  compoeed  of  Kelly,  C.  B.,  Keat- 
ing,  J.,  M.  Smith,  J.,  Piggott,  B.,  and  Lush,  J.,  held 
that  the  Judge  had  power  so  to  amend:  Reg.  vs. 
Westeim,  11  Cox,  93. 


I'    i 


The  secretary  of  a  friendly  society,  of  which  A.  B. 
and  others  were  the  trustees,  was  charged  /ith  em- 
bezzling money  belonging  to  the  society.  In  the  in- 
dictment, the  property  was  laid  as  of  "A.  B.  and 
others,"  without  alleging  that  they  were  trustees  of  the 
society  :  Held  that  the  indictment  might  be  amended 
by  adding  the  words,  "trustees  of:"  Reg.  yb.  Marks, 
10  Cox,  367 ;  see  Reg.  vs.  S4n4cal,  8  L.  C.  Jur.  287. 

The  description  of  an  Act  of  Parliament,  in  an  in- 
dictment, can  be  amended.  By  the  Court  of  Criminal 
Appeal :  Reg.  vs.  Westley,  Bell,  C.  C.  193. 

In  an  indictment  for  larceny  of  property  belonging 
to  a  banking  company,  the  property  was  laid  to  be  in 
the  manager  of  the  bank :  the  banking  business  was 
carried  on  by  a  Joint-Stock  Banking  Company,  and 
there  were  more  than  twenty  partners  or  sharehol- 
ders. The  Judge  amended  the  indictment  by  stating 
the  property  to  be  in  "  W.  (one  of  the  partners)  and 
others  : "  Held  that  this  amendment  was  right :  Reg. 
vs.  Pritchard,  L.  &  C.  34,  8  Cox,  461. 

But  an  amendment  changing  the  offence  charged  to 
another  offence  should  not  be  allowed.  Where  the 
prisoner  was  indicted  for  a  statutable  felonious  for- 


PHOCEDUHE  IB  (EIMINAI,  CASES..,  339 

gery,  but  the  evidence  ouly  sustained  a  foreerr  .t 
common  a,.,  the  prosecutor  was  not  ailowed  to  r^a 
♦he  .ndictment  by  striking  out  the  word  "  fllTs  !  " 
and  thus  conveH  a  charge  of  felony  into  one  o7mI; 
demeanor :  Reg.  vs.  WHgU,  2  i\  &  p.  320. 

of  a°ir»r  '■""-"*"'"*  '°^  havingcamal  lcnowled<te 
of  a  giri  between  ten  and  twelve  years  of  am  it  „f 
pearmg  by  the  proof  that  she  was  under  en  mIT 
J.,  held  that  the  indictment  could  not  hV  ^i  ' 

Reg.  vs.  Shott,  3  C.  &  K  206  Th!  w  '"'^"^^d: 
in  tn.  •       ^■"'"•"'"tt-     J-he  offenceascharired 

in  this  case  is  a  misdemeanni-  •  *k„    ct  ''""rgea 

and  as  desired  to  be  rCZedXtTn^Ta' 
fe  ony,  and  it  would  be  outrageous  to  proteTtL  1 
felony  can,  by  amendment,  be  substituted  for  f  ^3* 
demeanor,  or  ^^  rersa :  see  Meg.  vs.  WHgU,  2  F  feF 

The  words  "  felonious  "  or  "  feloniously,"  if  omitted 

cleZl^f;:!!:  1™;'  -"' 

the  nature  LityT-JrCrltgldt^^^^^^^ 

be  allowed  :  Archbold,  208.  ^ 

f:  --  -  -o-toX:2ti:rtei  r  l? 

tarn  mone,  s,  and  it  rather  seemed  that  fhp 
converted    was    foreio-n    m.«         .  ^  '^^''-5^ 

tox,  3.8.     iiut  Greaves  is  of  opinion  that  the  case 
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seems  to  be  one  in  which  an  amendment  clearly  might 
have  been  made :  3  Russell  on  Crimes,  327. 

An  indictment  alleged  that  the  prisoner  pretended 
that  he  had  served  a  certain  order  of  afiiliation  on  J. 
Bell ;  but  the  evidence  was,  that  the  prisoner  had  said 
that  he  had  left  the  order  with  the  landlady  at  the 
Chesterfield  Arms,  where  Bell  lodged,  he  being  out : 
it  was  held  that  this  variance  was  not  amendable 
under  the  English  Statute,  as  it  was  not  a  variance  in 
the  name  or  description  of  any  matter  or  thing  named 
or  described  in  the  indictment :  Reg.  vs.  Bailey,  6  Cox, 
29.  But  in  Canada  it  seems  that  such  a  variance 
would  be  amendable,  being  covered  by  the  more  gene- 
ral terms  of  the  statute. 

A  woman  charged  with  the  murder  of  her  husband 
was  described  as  "  A.,  wife  of  J.  0.,  late  of  ,"  the 

Judge  ordered  this  to  be  amended  by  striking  out  the 
word  "  wife,"  and  inserting  the  word  "  widow :"  Reg. 
vs.  Orchard,  8  C.  &  P.  565. 

Where  in  an  indictment  for  false  pretences,  the 
words  "  with  intent  to  defraud  "  are  omitted,  the  indict- 
ment is  bad,  and  cannot  be  amended  under  this  statute  : 
Per  Lush,  J.,  Reg.  vs.  James,  12  Cox,  127.  These  words 
are  certainly  material  to  the  merits  of  a  case,  if  at  all 
necessary. 

An  indictment  charged  the  prisoner  with  stealing 
nineteen  shillings  and  sixpence.  At  the  trial,  it  was 
objec+ed  by  the  prisoner's  counsel  that  there  was  no 
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case,  for  the  evidence  showed  that  if  the  prisoner  was 
guilty  of  stealing  anything,  it  was  of  stealing  a  sove- 
reign. Thereupon  the  Court  amended  the  indictment 
by  striking  out  the  words  "  nineteen  shillings  and  six- 
pence," and  mseiiing  in  lieu  thereof  "  one  sovereign  " 
The  jury  found  the  prisoner  guilty  of  stealing  a  sove- 
reign.  Held,  by  the  Court  of  Criminal  Appeal,  that 
the  Court  had  power  to  amend  under  the  14-15  Vic 
ch.  100,  sec.  1 :  Meg.  vs.  Oumhk,  12  Cox,  248. 

RECORD  OF  CONVICTION  OR  ACQUITTAL. 

Sec.  77.— In  making  up  the  record  of  any  conviction 
or  acquittal  on  any  indictment,  it  shall  be  sufficient  to 
copy  the  indictment  with  the  plea  pleaded  thereto 
without  any  Ibrmal  caption  or  heading,  and  the  state- 
ment of  the  arraignment  and  the  proceedings  subse- 
quent  thereto,  shall  be  entered  of  record  in  the  same 
manner  as  before  the  passing  of  this  Act,  subject  to 
any  such  alterations  in  the  forms  of  such  entry,  as  may 
from  time  to  time  be  prescribed  by  any  rule  or  rules 
of  the  Superior  Courts  of  Criminal  Jurisdiction  respect- 
ively, which  rules  shaU  also  apply  to  such  inferior 
Couris  of  Criminal  Jurisdiction  as  shall  be  therein 
designated. 

There  is  no  statutory  enactment,  in  England,  corres- 
ponding  to  this  one,  and,  there,  the  caption  has,  yet,  to 
be  entered  of  record  immediately  before  the  indict- 
ment, when  the  record  has  to  be  made  up  in  form. 


h  1 


The  record  of  judicial  proceedings  in  criminal 


cases 
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is  always,  in  the  first  instance,  taken  down  by  the 
Clerk  of  the  Court  in  the  way  of  short  entries  made 
upon  his  docket,  or  of  indorsements  upon  papers  filed 
and  the  like.  When  he  has  to  make  the  extended 
record,  or  record  proper,  resort  is  had  to  these  docket 
entries,  to  the  documents  filed,  and  to  the  several  in- 
dorsements upon  them,  which  serve  as  memoranda 
for  him.  The  record,  formally  made  up,  is  the  history 
or  narration  of  the  proceedings  in  the  case,  stating  : 

1st.— The  Court  before  which  the  indictment  was 
found,  and  where  and  when  holden. 

2ndly.— The  G-rand  Jurors  by  whom  it  was  found, 

3rdly. — The  time  and  place  where  it  was  found, 
and  that  the  indictment  was  found  under  oath. 

{These  three  particulars  form  the  caption.) 

4thly. — The  indictment. 

5thly. — The  appearance  or  bringing  in  of  the  defend- 
ant into  Court. 

6thly. — The  arraignment. 

7thly.— The  plea. 

8thly. — The  joinder  in  issue,  or  similiter. 

9thly. — The  award  of  the  jury  process. 

lOthly.— The  verdict. 

]  Ithly.— The  alheutus,  or  asking  of  the  defendant 
why  sentence  should  not  be  passed  on  him. 

12thly. — The  sentence. 


f 


It  is  probably  now  only  when  a  writ  of  error  is 
issued  or  to  prove  autrefois  acquit  or  autrefois  convict 
(section  35,  ante)  that  it  will  be  necessary  to  draw  up 
a  formal  record,  as  sections  26  and  65  (see  ante)  of  the 
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Procedure  Act  of  1809  take  away  the  necessity  of  bo 
doing  in  the  two  other  cases,  where  it  could  have  been 
wanted. 

The  necessity  of  a  formal  caption  or  heading  to  a 
made-up  record  is  taken  away  by  section  77. 

The  caption  of  the  indictment  is  no  part  of  the  in- 
dictment itself,  but  only  the  style  or  preamble  thereto, 
the  formal  history  of  the  proceedings  before  the  grand 
jury ;  2  Hale,  P.  C.  166 ;  1  Starkie,  Cr.  PI.  233 ;  2 
Hawkins,  P.C.  349 ;  1  Chitty,  Cr.  L.  325  ;  Archhold,  37  ; 
1  Bislwp,  Cr.  Proc.  QS&. 

The  form  of  the  caption  is  as  follows : 
Dominion  of  Canada,  j  In  the  Court  of  Queen's  Bench 
Province  of  Quebec,  i  —Crown  Side. 

District  of  Quebec— Be  it  remembered,  that  at  a 
term  of  the  Court  of  Queen's  Bench,  Crown  side, 
holden  at  the  City  of  Quebec,  in  and  for  the  said  Dis-' 
trict  of  Quebec,  on  the        day  of  (the  first  day 

o/«Ae<erw),  intheyearofourLord    .  ,  upon  the 

oath  of  {inseH  the  names  of  the  grand  jurors)  good  and 
lawful  men  of  the  said  district,  now  here  sworn  and 
charged  to  inquire  for  our  Sovereign  Lady  the  Queen, 
and  for  the  body  of  the  said  district,  it  is  presented  in 
the  manner  following,  that  is  to  say :  (this  ends  the 
caption). 

Then  the  record  continues  to  recite  the  indictment, 
fee,  as  follows,  and  by  sec.  77  of  the  Procedure  Act,' 
may  commence  here : 
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District  of  Quebec— The  jurors  for  our  Lady  the 
Queen,  upon  their  oath,  present  that  John  Jones,  on 
the  iiiih  day  of  June,  in  the  year  of  oui   Lord  one 
thousand  eight  hundred  and  seventy,  loloniously,  wil- 
fuJly  and  of   his  maHce  aforethought,  did  kill'  and 
murder  one  i'atricJc  Ray,  against  tho  peac:  of  our 
Lady  the  Queen,  her  Crown  and  dignity  ;  whereupon 
the  Sheriff  of  the  aforesaid  district  is  commanded,  that 
he  omit  not  for  any  liberty  in  his  baihwick,  but  that 
he  take  the  said  John  Jones,  if  he  may  be  found  in  his 
bailiwick,  and  him  safely  keep  to  answer  to  the  felony 
and  murder  whereof  he  st.mds  indicted.     And  after- 
wards,  to  wit,  at  the  same    >rm  of  the  said  Court 
Queen's  Bench,  before  the  said  Court  of  Queen's  Bench 
on  the  said        day  of  ,  in  the  said  year  of  our 

Lord  :  here  cometh  the  said  John  Jones  under 

the  custody  of  William  Brown,  Esquire,  Sheriff  of  the 
district  aforesaid  (in  whose  custody  in  the  gaol  ot  the 
district  aforesaid,  for  the  cause  aforesaid,  he  had  been 
before  committed),  being  brought  to  the  bar  here  in 
his  proper  person  by  the  said  Sheriff;  to  wh  m  he  is 
here  also  committed.    And  he,  the  said  John  Jones, 
forthwith  being  demanded  concerning  the  premises 
in  the  said  indictment  above  specified  and  charged 
upon  him,  how  he  will  acquit  himself  thereof,  saith 
that  he  is  not  guilty  thereof,  and  therefore  he  puts 
himself  upon  the  country.  And  the  Honorable  George 
Irvine,  Attorney-General  of  our  said  Lady  the  Queen, 
who  prosecutes  for  our  said  Lady  the  Queen  in  this' 
behalf,  doth  the  like.     Therefore  let  a  jury  thereupon 
immediately  come  before  the  said  Court  of  free  and 
lawful  men  of  the  said  District  of  Quebec,  by  whom 
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the  truth  of  the  matter  may  be  the  better  known,  and 
who  are  not  of  kin  to  the  said  John  Jones,  to  rocoif. 
nize  upon  their  oath  whether  the  said  John  Jones  be 
^Uty  of  the  i  >lony  in  the  indictment  abovre  specified 
or  not  guilty ;  because,  as  well,  the  said  George  Irvine 
who  prose     tes  lor  our  said  Lady  the  Queen  in  this 
behalf  as  tno  said  John  Jones  have  put  themselves 
upon  the  sa^jury.     And  the  jurors  of  the  «aid  jury, 
ih.  Sheriff  lor  this  pur]>ose  impannelled  and  re- 
turned~to  y^ii{namvng  the  twelve)~hmxg  called,  come 
who  to  speak  the  truth  of  and  concerning  the  pre- 
mises  being  chosen,  tried  and  sworn  upon  their  oath, 
say  that  the  .aid  John  Jones  is  guilty  of  the  felony 
aforesaid,  on  u.m  above  charged,  in  manner  and  form 
aforesaid  as  by  the  said  indictment  is  above  supposed 
against  him.     And  thereupon  it  is  forthwith  demanded 
of  the  said  John  Jones,  if  he  hath  or  knoweth  anything 
to  say  why  the  said  C\  art  here  ought  not,  upon  the 
premises  and  verdict  aforesaid,  to  proceed  to  judg- 
ment against  him  ;  who  nothing  further  saith.  unless 
as  he  has  before  said.  Whereupon,  all  and  smgular  the 
premises  being  seen  and  fully  understood  by  the  said 
Courthere,  It  is  considered  and  adjudged  by  the  said 
Court  here  that  (he  said  John  Jones  be  taken  to  the 
common  gaol  of  the  said  District  of  Quebec,  from 
whence  he  came,  and  that  he  be  taken  from  thence  to 
the  place  of  execution,  on  Friday,  the        day  of 
next  ensuing,  and  there  be  hanged  by  the  neck  until 
he  be  dead ;  and  the  Court  orders  and  directs  the  said 
execution  to  be  done  on  the  said  John  Jones  in  the 
manner  provided  by  law. 
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If  the  defendant  against  whom  an  indictment  has 
been  found,  happen  to  be  present  in  Court,  or  in  the 
custody  of  the  Court,  he  may  at  once  be  arraigned  upon 
the  indictment  without  previous  process:   1   Ghitty 
338 ;  Archbold,  78. 

Then  the  record,  when  made  up,  instead  of  the 
words  "whereupon  the  Sheriff  of  the  aforesaid  dis- 
trict  is  commanded,  &c.,"  as  in  the  above  ibrm,  must 
read  "  Whereupon,  to  wit,  on  the  said  day  of 

at  the  same  term  of  the  said  Court  of 
Queen's  Bench,  bsfore  the  said  Court  of  Queen's  Bench 
here  cometh  the  said  John  Jones  under  the  custody  of 
William  Brown,  Esquire,  Sheriff  of  the  district  afore- 
said, (in  whose  custody,  in  the  gaol  of  the  district  afore- 
said, he  stood  before  committed)  &c." 

In  the  reports  of  the  case  of  Manaell  vs.  Reg.,  in 
error,  Dears.  &  B.,  375,  can  be  seen  a  lengthy  form  of 
a  record ;  also  in  Reg.  vs.  Fox,  10  Cox,  502 ;  Whelan 
vs.  Req.,  28  U.  C.  Q.  B.  2 ;  Holloway  vs.  Reg.,  2  Den. 
287  ;  and  4  Blackstone,  app. 

T\<^o  important  and  essential  formalities  must  be 
remembered  in  making  up  a  record.  1st.  Every  ad- 
journment of  the  Court  must  appear,  and  2nd,  at  each 
sitting  of  the  Court  so  adjourned,  a  special  entry  must 
appear  of  the  presence  of  the  defendant. 

In  the  case  of  Whelan  vs.  Reg.,  cited  supra,  it  was 
held  in  Upper  Canada,  that  if,  notwithstanding  sec.  77 
oftheProcedure  Act(sec.  52,  ch.  99,  Con.  Stat  Can), 
a  formal  caption  is  prefixed  to  the  indictment,  this 
caption  may  be  rejected,  if  it  proves  defective. 
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Sec.  78.-NO  judgment  upon  any  indictment  for  any 
felony  or  misdemeanor  whether  after  verdict  or  out- 
lawry, or  by  confession,  default  or  otherwise,  shall  be 
stayed  or  reversed  for  want  of  the  averment  of  any 
matter  unnecessary  to  be  proved,  nor  for  the  omission 
ol  the  words  "  as  appears  by  the  record,"  or  of  the 
words  "  with  force  of  arms,"  or  of  the  words  "  against 
the  peace,"  nor  for  the  insertion  of  the  words  "  against 
the  orm  of  the  statute,"  instead  of  the  words  "  against 
the  form  of  the  statutes,"  or  vice  versa,  or  the  o^lsion 
of  such  words  or  words  of  like  import,  nor  for  that  any 
person  mentioned  in  the  indictment  is  designated  by 
a  name  of  office  or  other  descriptive  appellation,  instead 
of  his  proper  name,  nor  for  ths  want  of  or  any  imperfec- 
Uon  tnthe  addition  of  any  defendant  or  othsr  person,  nor 
for  omittmg  to  state  the  time  at  which  the  offence  was 
committed  m  any  case  where  time  is  not  of  the  essence 
of  the  offence,  nor  for  stating  the  time  imperfectly,  nor 
for  stating  the  offence  to  have  been  committed  on  a 
day  subsequent  to  the  finding  of  the  indictment,  or 
exhibiting  the  information,  or  on  an  impossible  day  or 

ZZ   7,^      r^""  ^'^P'^'^'  ^^^^  «^/  ^^  'tate. 
'ment  of  the  value  or  price  of  any  matter  or  thing,  or  the 

arrumnt  of  damage,  inju,^  or  spoil,  in  any  case  where 

such  value,  price,  damage,  injury  or  spoil,  is  not  of  the 

essence  of  the  offence,  nor  for  the  want  of  a  proper  or 

perfect  v^nue  where  the  court  appears  by  the  indict- 

ment  to  have  had  jurisdiction  over  the  oCence. 

This  clause  is  taken  from  the  7  Geo.  IV.  ch.  64,  sec. 
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20  of  the  Imperial  Statutes :  the  words  above  given  in 
italics  are  not  in  the  Imperial  Act. 

It  would  seem  thnt  this  clause  might  well  have  been 
omitted  ;  it  is  difficult  to  see  its  necessity,  considering 
the  enap+ment  of  section  23  see  ante,  which  covers  the 
same  defects  as  this  one,  besides  the  "  want  of  a  proper 
or  formal  conclusion."  See  ante,  p.  102,  et  aeq.  remarks 
under  section  23. 

CERTAIN   FORMAL    DEFECTS     NOT    TO    STAY    OR    REVERSE 

JUDGMENT. 

Sec.  79.— Judgment,  after  verdict  upon  an  indict- 
ment for  any  felpny  or  misdemeanor,  shall  not  be 
stayed  or  reversed  for  want  of  a  similiter,  nor  by  rea- 
son that  the  jury  process  has  been  awarded  to  a  wrong 
officer,  upon  an  insufficient  sug-gestion,  nor  for  any 
misnomer  or  misdescription  of  the  officer  returning 
such  process,  or  of  any  of  the  jurors,  nor  because  any 
person  has  served  upon  the  jury  who  was  not  return- 
ed as  a  juror  by  the  Sheriff  or  other  officer  ;  and  where 
the  offence  charged  is  an  offence  created  by  any  Statute, 
or  subjected  to  a  greater  degree  of  punishment  by  any 
Statute,  the  indictment  shall,  after  verdict,  be  held 
sufficient,  if  it  describes  the  offence  in  the  words  of  the 
Statute  creating  the  offence,  or  prescribing  the  punish- 
ment, although  they  he  disjunctively  stated  or  appear  to 
include  more  than  one  offence,  or  otherwise. 

This  clause  is  taken  from  7  G-eo.  lY.  4,  ch.  64,  sec. 
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n^  Imperial  Statutes,  except  the  word.  ^ve„ 

Under  it,  the  first  defect  cured  by  verdict  i«  th. 
want  of  a  similiter.    The  sir^iUier  is'th    Jbder  in 

77T;  form"  ";'■ '°  *:  "'^°"''  ("«  »'^'  -«^-  -"in 
<7  for  form  of  a  record)  in  these  words:  "And 

who  prosecutes  for  our  said  Lady  the  Oneeti  in  thi   k 

half,  doth  the  liice.    Under  sectL  3?::,':  fo™":; 

*X:r  ' '"  "^  ""^ "'"  ■"«" <" «"'-/- -?™n« 

The  second  formal  defect  cured  by  yerdict  under 

th.s  clause  is  the  wrongful  award  of  [he  jury  proces 

upon  an  msufficient  .uggesfion.    Theju  yprocms 

usually  d„ected  to  the  Sheriff,  but  if  on    of'the  pa"  ie 

represent  that  the  Sheriffis  interested,  or  of  kiuCl 

of  the  rarhes  or  m  any  way  disqualified  to  act  in  the 

case  (see  Arckbold,  153,  for  grounds  against  SherV  „f 

challenge  to  the  array),  an  entry  of  this  suggestion    s 

made  on  the  back  of  the  indictment  first,  Sen  <,n 

the  record,  when  it  is  made  „p  formally   and  tW  the 

jury  process  is  awarded  to  the  coroner,  if  not  dtlL^ 

tcl  t  'r^'*'^''*''^"  totwoeli'sors  n^V 
the  Court,  and  sworn,  in  which  last  case,  the  return  is 
fina^,  and  no  challenge  to  the  array  is  alfowed :  Z^ 
on  Coroners  54;  1  CkUt,,  51i;  Wharton,  Law  LexZ' 
Verb  .  elw;:  ArenioM.  154.  By  the  aboye  claTse' 
tnese  formalties  cannot  be  questioned  or  investigated 
after  yerd.ot,  and  no  misnomer  or  misdescription  S^fte 
oihcer  returnmg  the  process  or  of  any  of  the  jurrr! 
can  myali'uate  the  yerdict.  '' 
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This  clause  says  thirdly  that  no  motion  in  arrest  of 
judgment  or  writ  of  error  will  avail  on  the  ground  that 
any  person  lias  served  upon  the  jury  who  was  not  re- 
turned as  a  juror  by  the  Sheriff  or  other  officer. 

In  the  Province  of  Quebec,  by  par.  9,  of  sec.  7,  27-28 
Vic.  ch.  41,  it  is  enacted  that : 

"Judgment  after  verdict  upon  any  indictment  or  in- 
formation for  any  felony  or  misdemeanor  shall  not  be 
arrested,  stayed  or  reverse  i  because  any  unqualified 
person  or  persons  served  upon  the  jury  who  tried  the 
case." 

The  fourth  and  most  important  part  of  this  section 
79  of  the  Procedure  Act  consists  in  the  words :  "  And 
where  the  offence  charged  is  an  offence  created  by  any 
Statute,  or  subjected  to  a  greater  degree  of  punishment 
by  any  Statute,  the  indictment  shall,  after  verdict,  be 
held  sufficient,  if  it  describes  the  offence  in  the  words 
of  the  Statute  creating  the  offence,  or  prescribing  the 
punishment,  although  they  be  disjunctively  stated  or 
appear  to  include  more  than  one  offence,  or  otherwise" 

It  will  not  be  attempted  her.  ,o  find  out  the  mean- 
ing of  these  two  last  words  "  or  otherwise."  It  would 
be  looking  in  vain  for  what  does  not  exist.  "  Al- 
though they  be  disjunctively  stated"  means  of  course 
"  although  these  words  be  disjunctively  stated"  "  as  un- 
lawfully or  maliciously"  instead  of  "  unlawfully  and 
maliciously." 

The  words  "  or  appear  to  include  more  than  one 
offence"  are  not  new  law  :   see  Reg.  vs.  Ferguson,  1 
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As  said  before,   the  words  after   "althouffh"  in  th« 
clause  are  additions  to  the  Imperial  Act.    They  do  no 
seem  to  be  a  great  improvement.  ^         ^^ 

par?onh!'T"^  '''^'^'^^  ^"  *^^  interpretation  of  the 
part  of  the  clause  rendering  valid,  after  verdict  indict 

creating  it,  or  subjecting  it  to  a  greater  degree  of  nun 
ishment,  may  be  usefully  inserted  here.  ^ 

JlfZ'  "'"'^f''''  ^''''-  ''''  ^'  ^^  held  that  if 
an  mdictment  charging  a  felonious  receiving  of  stolen 
gooas,  does  not  aver  that  the  prisoner  knew'th  go  d! 

not'^dTy  Itr '  '  ''  '-'-''-''  -'  ''^  '^^ 

An  indictment  under  14-16  Vic.  ch.  100,  sec.  49  (32- 

aZu'  f  «f '  ''"  '''  ^^^^i«^  Statutes  for  pr;cur. 
ngthedefilementof  a  girl  by  false  pretencerfXe 
ep-sentations  or  other  fraudulent  means,  did  no  t 
out  or  allege  what  were  the  false  pretences  false  repe 
sentations  or  other  fraudulent  means.    The  defendant 
having  been  found  guilty,  brought  a  writ  of  e^^r  on 

In  Be^c.  rs.  WanUner,  1  Moody,  466,  an  indictment 
for  having  miJawinlly  in  possession  fi.e   Z^^  wTs 
held  sniBcient  after  verdict,  tl.o„gh  noTsho'^g  wl 
/Jmn.  were,  and  their  value,  it  being  a  foreign  cCTas 
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the  indictment  described  the  offence  in  the  words  of 
the  Statute  creating  it. 

After  verdict,  defective  averments  in  the  second 
count  of  an  indictment  are  cured  by  reference  to  suf- 
ficient averments  in  the  first  count :  Reg,  vs.  Waverton^ 
2  Den.  340. 


If,  before  32-33  Vic.  ch.  21,  sec.  93  (1869),  in  an  in- 
dictment for  obtaining  property  by  false  pretences,  it 
did  not  appear  who  was  the  owner  of  the  property  so 
alleged  to  have  been  unlawfully  obtained,  the  defect 
was  not  cured  by  verdict,  and  notwithstanding  the 
above  clause  79  of  the  Procedure  Act,  in  such  a  case, 
a  conviction,  upo^  a  writ  of  error,  would  have  been 
quashed :  Beg.  vs.  Bullock^  Dears.  653 ;  Sill  vs.  Reg., 
Dears.  132  ;  Reg.  vs.  Martin,  8  A.  &  E.  481. 

In  Reg.  vs.  Bowen,  13  Q.  B.  790,  the  indictment  was 
for  obtaining  by  false  pretences,  and  did  not  contain 
the  word  "knowingly"  with  "unlawfully"  but  the 
Court  held  the  conviction  good  after  verdict,  as  the 
indictment  was  in  the  words  of  the  Statute. 

But  an  indictment  for  felony  must  always  allege 
that  the  act  which  forms  the  subject  matter  of  the 
indictment  was  done  feloniously  ;  if  an  indictment  for 
felony  does  not  contain  the  word  "  feloniously,"  it  is 
bad,  though  in  the  words  of  the  Statute  creating  the 
offence,  and  is  not  cured  by  verdict :  Reg.  vs.  Gray,  L. 
&  0.  366. 
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If  an  indictment  under  sec.  104   of  th.  n„    •  ■ 
Larceny  Act,  .^-38  Vic  ch   21    „n'         .u   ^°»""«»' 
have  been  ..„nWf„„^  obtatd    r:;^^'''-<'^  •" 
away,  and  timt  the  receiver  Icnew  Vh       /  ^     """"'' 
uniawfullv  obtain^]  -  if    ,         """^  *°  *"''<'  ^e.^n 

»*  Afe,.r„      "  ',  ildi  T    "'/'.■"•'"-^""y  obtained 
••y  verdict.    Se;i^rr:;t^-^^-cured 

been  unlawfully    a"7k„'  "'"T'  '"""^  "•"«"  had 
obt.ned  by  f^>^  ZnZZftZulZTr 

that  the  objectC  r:;:  "tir::r  ""''■  ^*' 

the  verdict  of  iruilt„  .  b     ^    ™    ™'^'  ^^^  ""red  by 
See  an>e,  vol  Vp  "ln4  *'  ''  ?*""'*'  '^  ^-'  ^^ 
the  Larceny  Act  ■  ""'*'  """*"  «««•  !«*  of 

Would  an  indictmenf  fnr  /^k*  •  • 

pretences,  not  sem^^Ju^^Z'''T'^''' ''''''''' 
after  verdict  ?  ^  Pretences,  be  good 

In  7Je#.  vs.  aolamith,  12  Cox   48q  rik-  <■  r 
BoviU  said,  in  1878.    "i  am  n„t'»  f  ^"'^'"^ 

question  has  been  raised  ^         T'"  '^''^"'«'  '^o 
ins  of  the  Statute  Tit  r       Z'^'t  ^'""^  *«  ?"«- 

or:rar:  f-  r»" --- - - 
ByaCt:n^tirs:erirth^^ 
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other  hand,  section  85  of  ch.  99,  Con.  Stat.  Can.  specially 
made  it  unnecessary  to  set  out  any  of  the  pretences 
in  an  indictment  for  false  pietences.  This  enactment 
has  been  repealed  by  the  General  Repeal  Act  of  1869, 
and  not  re-enacted.  There  is  certainly  here  a  contra- 
dictory legislation,  which  Parliament  should  remedv. 
It  is  doubtful  notwithstanding  the  tbira  given  with 
the  Procedure  Act,  if,  before  verdict,  such  an  indict- 
ment would  be  sufficient,  if  not  alleging  what  are  the 
false  pretences. 

But,  after  verdict^  it  would  seem  to  be  sufficient,  both 
at  common  law,  and  under  section  79  of  the  Proce- 
dure Act,  by  the  remarks  of  the  Judges  in  Reg.  vs. 
Goldsmith,  12  Cox,  482;  liey.  vs.  Wilkimon,  12  Cox, 
271 ;  and  Heymhnn  vs.  Reg.,  12  Cox,  384 ;  though  How- 
ard vs.  Reg.^  10  Cox,  54,  cited  ante,  seems  a  contrary 
decision,  but  this  last  case  was  not  argued. 

It  will  be  seen,  aide,  under  sec.  27,  that,  in  Reg.  vs. 
Qarr  (Quebec,  March,  1872),  the  Court  ^f  Queen's 
Bench  quashed  the  indictment  on  the  ground  of  the 
omission  therein  of  the  words  "  feloniously,  wilfully, 
and  of  his  malice  aforethought,"  though  the  form  given 
in  the  schedule  of  the  Procedure  Act  for  the  offence 
created  by  the  clause  under  which  the  prisoner  was 
indicted  has  not  these  words. 

In  Reg.  vs.  Deery  (Montreal,  September,  1874),  the 
jury  found  the  prisoner  guilty  on  the  following  count 
of  the  indictment,  under  sec,  10,  ch.  20,  32-33  Vic: 
•'  And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do 
further  present  that  the  said  Cornelius  Deery,  on  the 
day  and  year  aforesaid,  one  Alfred  Baignet  feloniously 
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( 

The  prisoner  moved  to  sfav  fh„  •  j 
cause  the  eaid  second  count  IfV      '.   •*'T''  "•*• 
i"«*ral,    null  and   vdd    "nd  H  f  T**""""""' 

offence,  i„a,„„oh  ^t  cril  Z  .""'""  ""^ 

alleged  to  have  been  comj^^dt  rth    T'  "  ""' 
'"ouoU  of  the  said  C.rnX'ZZ'^T'r^-'- 
served  case,  the  CouH  of  Queen's  Be'nch-D:  i„n  0 
•r.,  Taschereau,  J.,  Sanborn,  J  (Monk    I     r       , ' 
-">  Kan.s.,,  J.,  absent)-held  that  tderr  T^' 
the  Procedure  Act,  the  count  of  iu        V  °^ 

.looted  to  was  sufficient  alwLlt       '"'"""'"''  '"'■ 

counsel  or  tTcZ  Is'^sl""'?"'  "'"'"^  '^ 
;-,  under  the  said  secti™  l^^^T^^^''' 
lor  wounding  with  intent  to  murder   to  »v  t' 

"  with  intent  to  commit  mnrZ"  f,       '""^'j' 

naming  the  person  intTndeTbvTh^^""""^  ""'•°"' 
nameis„ot'wn,a,TeXfat~^^^ 
unknown  ?"  s    fe     a  person  to  the  juror« 

;;with  intent  t'o  cim^^  mu^der^.  tulTbe  t  ''"' 
being  the  words  of  the  statnt?  K  *T  u  '"*<='«>'*. 
indictment  could  n^^stl^ t^T  ^" 

And  Or«a«,,  3  iJ»s,eH  1008,  note  I  and  Tn2 
«ays  that  it  is  questionable  w^^af;  s„l      *' ""i^  *' 
-nt  is  sufficient,  even  after  a  ttV^g  ^^t 
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VH.  Martin,  8  Ad.  &  K.  481,  cited  HU[)ra,  to  sny  that  in 
many  cases  it  is  not  sulhcient,  evtMi  alter  verdict,  to  fol- 
low the  words  of  the  statute.  Against  these  opinions, 
the  case  ol"  Raff.  vs.  Ri/an,  2  M.  &  Rob,  216,  can  bo  cited, 
where  an  indictment  allegini^  "  with  intent  to  com- 
mit murder"  generally  was  prepared,  under  the  ex- 
press direction  of  the  Court,  and  the  prisoner  tried 
and  convicted. 

Then,  the  forms  of  indictment  given,  in  Archhohi 
under  sec.  11,  24-25  Vic,  ,ch.  100,  and  the  following 
sections,  all  contain  a  count,  averring  "  with  intent  to 
commit  murder:"  see  vol.  1,  ante,  page  227  et  mi 
The  question  seems  unsettled  so  lar,  and  it  will  be 
prr.dent,  in  all  such  indictments,  to  follow  Greaves 
advice,  and  avoid  the  necessity  of  such  a  count  as 
much  as  posiblo. 


Iniie^.  vs.  Gair,  March,  1H72,  Quebec,  the  indict- 
ment was  in  the  following  terms  : 

"  The  Jurors  for  our  Lady  the  Queen,  upon  their 
oath,  present  that  John  Carr,  on  the  twentieth  day  of 
June,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  seventy-one,  in  the  parish  of  St.  Oolomb  de 
Sillery,in  the  District  of  Quebec,  did  feloniously  wound 
Lawrence  Byrne,  with  intent  then  and  there  to  mur- 
der the  said  Lawrence  Byrne,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  Lady  the  Queen,  her  Crown  and 
dignity." 

The  prisoner,  having  been  found  guilty,  moved  in 
arrest  of  judgment,  "  for  that  it  is  not  alleged  and 
charged  against  the  said  John  Carr,  in  and  by  the  said 


Ibx 


I'llOOKDirRK    IN    CRIMINAI,   CAflRS.  357 

in.lictment,  (hat  h«  th«  mid  John  Carr  did  wound  th. 

•  hi  iT'T^  u '"""•  "'■  "'°  '"»"<=«  oforethought  of 
him  the  said  John  Uarr," 

Collar  „7n '""''.  •'"^''"'  '•"""^ '''""-xl  the  case,  the 
Court  ot  gueen's  Beiich-Duval,  0.  J.,  Badgley  J 

^/„„)  held  that  the  indictment  was  defective,  on  the 
ground  taken  by  the  prisoner,  and  that  the  doectwal 
not  cured  hy  verdict. 

There  is  this  difference  between  this  last  c-se  and 
ft*vs.Zfe„,,  cited  u.>e.     1„  /,,,.   ,,  ,>,„,, he  i" 
dictmeni  averred  "with  intent  to  commit  murder" 
.eneraHy,  and  was  in  the  express  words  of  the  stat  e 

n^t  t^e  "•  ?  '"""■  "•«— ■""'■•h-  intent  wr, 
not  to  commit  murder,"  in  the  words  of  the  st.tute 
but  •  with  intent  to  murder  the  said  Lawrence  Byrne  •■' 
To  commit  murder"  means  to  commit  the  crime 
known  in  law  as  "of  malice  af■oretho„^,ht  to  kil  a^d 
murder,"  whilst  on  an  indictment  charging  that  hede 

for  k.™  1  7.  ,     ■  '     °-   ^"  "'  an  mdictment 

lor  burglary :  ,f  ,he  indictment  avers  that  the  defend- 
ant did  feloniously  and  burglariously  break  and  enter 
•  •  •  •  with  intent  to  commit  murder,  it  is  suffi- 
cent,  whilst  if  the  averment  as  to  the  intent  referMo 
any  person  m  particular,  it  must  state  "  with  intent 
feloniously,  and  of  his  m^ice  aforethought,  to  kilUnd 
m«der  the  said  J.  N.:"  see  2  B«<^ ^Or.  P:oced  82 
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Tt  is  trae  that  in  these  two  cases  of  Deery  and  Carr, 
the  objection  was  that  the  indictment  did  not  charge 
"  feloniously  and  of  his  malice  aforethought  did 
wound ; "  but  if  the  indictment  in  Carr's  case  had 
averred  *'  feloniously  did  wound  with  intent  then  and 
there  feloniously  and  of  his  malice  aforethought  to 
murder,"  it  would  certainly  not  have  been  open  to 
the  objection  taken ;  and  the  forms  given  in  Arohbold 
are  "  feloniously  and  unlawfully  did  wound  with  in- 
tent to  commit  murder,"  whilst  if  the  person  the 
prisoner  intended  to  murder  is  Known,  the  form  is 
"  feloniously  and  unlawfully  did  wound  with  intent, 
thereby  then  feloniously,  wilfully  and  of  his  malice 
aforethought,  the  sdd  J.  N.  to  kill  and  murder." 

The  decision  in  Deery's  case,  viewed  in  that  light,  is 
not  adverse  ' '  Meg.  vs  Carr,  though  it  was  thought  to 
be  so.  Both  decisions  seem  quite  correct.  The  in- 
dictment in  Carr's  case  was  defective,  even  after  ver- 
dict ;  the  indictment  in  Decry" s  case  was  good,  even 
before  verdict — that  is  to  say,  so  fai  as  objected  to  by 
the  prisoner. 

There  is  a  difference  between  an  indictment  which 
is  bad  for  charging  an  &ct  which  as  laid  is  no  crime, 
and  an  indictment  which  is  bad  for  charging  a  crime 
defectively.  The  latter  may  be  aided  '^y  verdict,  the 
former  cannot :  Reg.  vs.  Waters^  1  Den.,  356  ;  see  also, 
ante,  remarks  under  section  32  of  the  Procedure  Act. 


When  an  indictment  is  quashed  or  judgment  upon 
it  arrested  for  insufficiency  or  illegality  thereof,  the 


PROCEDURE  IK   CRIMINAL  CASES.  ,359, 

Court  Will  order  that  a  new  indictment  be  preferred 
against  the  prisoner,  and  may  detain  the  prisoner  in 
custody  therefor  :  I  Bishop,  Cr.  Proced.  739;  2  Hale 
'2B1 ;  2  Hawkins,  514 ;  Hex.  vs.  Turner,  2  Mood.  241 

In  Rex  vs.  Vandercomh,  2  Leach,  711,  the  jury,  bv  the 
direction  of  the  Court,  acquitted  the  prisoners,  as  the 
charge  vs  laid  against  them  had  not  been  proved  •  but 
as  It  resulted  from  the  evidence  adduced  that  another 
offence  had  been  committed  by  the  prisoners,  and  as 
the  grand  jury  were  not  discharged,  the  prisoners 
were  detamed  in  custody,  in  order  to  have  another 
indictment  preferred  against  them. 

In  te.  vs.  Semple,  1  Leach,  420,  the  Court  quashed 
the  indictment,  upon  motion  of  the  prisoner,  upon  the 
ground  of  informality,  but  ordered  the  prisoner  to  be 
detained  till  the  next  session :    See  also  1  Chitty  Cr 
L.  304.  '^' 

So,  upon  a  demurrer,  if  the  defendant  succeeds  he 
only  obtains  a  little  delay,  for  the  judgment  is  that  the 
indictment  be  quashed,  and  the  defendant  will  be 
detained  in  custody  until  another  accusation  has  been 
preferred  against  him,  except,  of  course,  where  the 
demurrer  has  established  that  the  defendant  has  not 
committed  any  legal  offence  whatsoever,  in  which  case 
he  will  be  altogether  discharged  from  custody:  1  Ohittp 


In  Rex.  vs.  Oilchrist,  •>  Leach,  657,  the  prisoner  was 
iound  gmlty  of  forgery,  but,  upon  motion  in  arrest  of 
judgment,  the  Court  held  that  the  indictment,   being 


360 


THE   CRIMINAL   STATUTE   LAW. 


repugnant  and  defective,  the  prisoner  should  be  dis- 
charged from  it ;  but  that  as  the  objection  went  only 
to  the  form  of  the  indictment,  and  not  to  the  merits  of 
the  case,  the  prisoner  should  be  remanded  to  prison 
until  the  end  of  the  session,  to  afford  the  prosecutor 
an  opportunity,  if  he  thought  fit,  of  preferring  another 
and  better  indictment  against  him.  See  also  Rex.  vs. 
Felfi^man,  2  Leach,  563. 

In  Archbold,  page  166,  it  is  said  :  Upon  the  delivery 
of  the  verdict,  if  the  defendant  be  thereby  acquitted 
on  the  merits,  he  is  forever  free  and  discharged  from 
that  accusation,  and  is  entitled  to  be  immediately  set 
at  liberty,  unless  there  be  some  other  legal  ground  for 
his  detention.  If  he  be  acquitted  from  some  defect  in 
the  proceedings,  so  that  the  acquittal  could  not  bo 
pleaded  in  bar  of  another  indictment  for  the  same 
offence,  he  mxiy  be  detamed  to  be  indicted  afresh.  So  in 
1  Chitty,  Cr.  L.  649,  and  Bex.  vs.  Knetvland,  2  Leach, 
721. 

APPEAL  AND  NEW  TRIAL. 


Sec.  80. — So  much  of  the  chapter  thirteen  or  of 
chapter  one  hundred  and  thirteen  of  the  Consolidated 
Statutes  for  Upper  Canada,  as  allows  any  appeal  to  the 
Court  of  Error  and  Appeal,  in  any  criminal  case  where 
the  conviction  has  been  affirmed  by  either  of  the 
Superior  Courts  of  common  law,  on  any  question  of 
law  reserved  for  the  opinion  of  such  Court,  is  hereby 
repealed  as  regards  any  conviction  had  after  this  Act 
is  in  force,  and  the  judgment  of  such  Superior  Court 
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on  any  question  so  reserved  shall  be  final  and  con- 
elusive ;   and  so  much  of  chapter  one  hundred  and 
thir»;een  of  the  said  Consolidated  Statutes,  or  of  chap, 
ter  seventy-seven  of  the  Consolidated   Statutes    for 
Lower  Canada,  or  of  any  other  Act,  as  would  author- 
ize  any  Court  in  the  Province  of  Ontario  or  Quebec,  to 
order  or  gTant  a  new  trial  in  any  criminal  case,  shall 
be  and  so  much  of  any  of  the  said  Acts  is  hereby 
repealed,  as  regards  any  conviction  had  after  the  com- 
mg  into  force  of  this  Act ;  and  no  writ  of  error  shall 
be  allowed  in  any  criminal  case  unless  it  be  founded 
on  some  question  of  law  which  could  not  have  been 
reserved,  or  which  the  judge  presiding  at  the  trial 
refused  to  reserve  for  the  consideration  of  the  Court 
having  jurisdiction  in  such  cases;  but  nothing  in  this 
section  shall  be  construed  to  prevent  the  subsequent 
trial  of  the  offender  for  the  same  offence,  in  any  case 
where  the  conviction  is  declared  bad  for  any  cause 
which  makes  the  former  trial  a  nullity,  so  that  there 
was  no  lawful  trial  in  the  case. 

Chapter  13  of  the  Con.  Stat.  U.  C.  is  also  repealed 
by  the  General  Repeal  Act  of  1869.  in  so  far  as  it 
is  inconsistent  with  the  Procedure  Act.  Chapter 
113  of  the  same  statutes  is  also  repealed  by  the  General 
Repeal  Act,  with  the  exception  of  sections  5,  16  and 
17.  But  section  5  has  been  subsequently  repealed  by 
36  Vic.  ch.  3,  sec.  2.  Sec.  63  of  chapter  77  of  the  Con 
Stat.  Low.  Can.  is  also  repealed  by  the  General  Repeal 
Act.  ^ 


In 


■;  si. 


Mr.  Clarke,  in  his  Criminal  Law  of  Canada,  p.  681, 
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says :  "  The  statutes  authorizing  the  granting  of  new 
trials  in  criminal  cases  have  been  repealed,  and  now 
throughout  the  Dominion,  there  is  one  uniform  law, 
similar  to  that  of  England  on  this  point."  And  this 
was  held  to  be  the  law  by  Mr.  Justice  Ramsay  in  Reg. 
vs.  Dougall  {Montreal  Witness  libel  case,  Queen's  Bench, 
Crown  side,  Montreal,  September,  1874). 

On  this  section  80  of  the  Procedure  Act,  the  follow- 
ing subjects  may  be  appropriately  considered:  Ist, 
New  trials ;  2ndly,  Ve7iire  de  novo ;  3rdly,  Motions  in 
arrest  of  judgment ;  4thiy,  Cases  reserved ;  6thly, 
Writs  of  error;  and  6thly,  Appeals  to  the  Privy 
Council  in  criminal  cases. 


]!^ew  Trials. — In  misdemeanors  there  is   no  doubt 
that  the  Superior  Courts  may  grant  a  new  trial,  in  or- 
der to  fill  the  purposes  of  substantial  justice  :  1  Ohitty, 
Cr.  L.  654.    A  new^  trial  may  be  allowed  on  the  ap- 
plication of  a  defendant,    after  conviction,    on  the 
ground  that  the  prosecutor  has  omitted  to  give  notice 
of  trial,  in  the  cases  where  it  ought  to  have  been  given, 
or  that  the  verdict  is  contrary  to  e^ddence  or  the  direc- 
tions of  the  Judge,  or  for  the  improper  reception  or  re- 
jection of  evidence,  or  other  mistake  or  misdirection  on 
the  part  of  the  Judge,  or  misconduct  on  the  part  of 
the  jury,  or  where  for  any  other  cause,  it  shall  appear 
to  the  Court  that  a  new  trial  is  essential  to  justice :  8th 
Cr.  L.  Com.  Report,  p,  159.     If  the  defendant  has  been 
acquitted,  the  prosecutor  is,  in  general,  not  entitled  to 
a  new  trial,  though  it  seems  admitted  that  where  the 
defendant  shall  have  kept  back  any  of  the  prosecutor's 
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witnesses,   or    obtained   an  acquittal  by  fraudulent 
means  or  practice,  a  new  trial  may  be  granted  in  the 
case  of  an  acquittal:  8th  Cr.  L.  Com.  Report,     .  161, 
and  authorities  there  cited;  Archhold,  179.     A  motion 
for  a  new  trial  is  generally  not  received  after  the  ex- 
piration of  the  first  four  days  of  the  term  next  after 
trial  or  after  sentence  :  R.  vs.  GauUwell,  note  a,  2  Den. 
372.     The  offender,  or  if  more  than  one,  all  the  offen- 
ders who  have  been  convicted,  must  be  present  in 
Court,  when  the  motion  is  made  for  a  new  trial :  idem, 
1  Chitty,  Cr.L.  658;   unless  some  special  ground  be' 
M  for  dispensing  with  the  rule:  Reg.  vs.  Parkinson, 
-  Den.  469.    Where  one  or  more  of  several  defendants 
have  been  convicted,  and  another  or  others  acquitted, 
a  new  trial  may  be  granted  as  to  the  former  only  •  1 
OUUy,  Cr.L.  659;  R.  vs.  Teah,  11  East  R.  307      As 
a  general  rule,  no  motion  for  a  new  trial  is  received 
after  a  motion  in  arrest  of  judgment ;  though    the 
Court,  may,  in  its  discretion  receive  it :  1  Qkitty,  Cr. 
L.  658 ;  Reg.  vs.  Rowlands,  2  Den.  364. 

Mr.  Justice  Aylwin,  in  Reg.  vs.  Bruce,  10  L.  C.  Rep 
after  consulting  the  other  Judges,  held  that  in  Lower 
Canada  where  the  Court  is  held  before  one  Judge 
and  in  banco,  and  never  before  more  than  two,  the 
motion  for  a  new  trial  in  cases  of  supposed  misdirec- 
tion becomes  impracticable.  And  in  Reg  vs.  J)ougall, 
(Indictment  for  libel,  Queen's  Bench,  Montreal,  Sep- 
tember, 1874)  Mr.  Justice  Ramsay  seemed  to  be  of 
opmion  that  he  had  no  jurisdiction  to  hear  and  deter- 
mine  a  motion  for  a  new  trial. 


It  is  well   established  that  no  new   trial  can    be 
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granted  in  a  case  of  felony.     In  Reg.  vs.  Scaife  et  al, 
2  Den.  281,  a  contrary  doctrine  seems  to  have  been 
held,  but  it  was  said  by  Sir  J.  T.  Coleridge,  in  Meg 
vs.  Bertrand,  10  Cox,  618,  that  the  attention  of  the 
Court,  in  Meg.  vs.  Scaife,  had  not  been  directed  to  this 
question,  and  that  the  decision  therein,  so  far,  has 
taken  no  root  in  our  law  and  borne  no  fruit  in  our 
practice.    In  this  case  of  Meg.  vs.  Bertrand,  the  prisoner, 
in  New  South  Wales,  having  been  found  guilty  of 
murder  nnd  sentenced  to  death,  moved  for  a  new  trial 
before  the  Supreme  Court,  on  the  ground  of  alleged 
irregularities  on  his  trial.     The  Supreme  Courtgranted 
this  application,  and  setting  aside  the  verdict,  granted 
a  new  trial.     The  Privy  Council  (in  1867),  reversed  this 
judgment,  and  ordered  that  the  verdict  and  sentence 
against   the   prisoner  should    stand,  on  the   express 
ground  that  a  new  trial  cannot  be  granted  in  a  case  of 
felony. 

The  same  doctrine  was  upheld,  in  1869,   by  the 
Privy  Council,  upon  another  appeal  from  New  South 
Wales,  in  Meg.  vs.  Murphy,  11  Cox,  372.     In  deliver- 
ing the  judgment  in  this  case,  Sir  William  Erie  said 
that  the  cases  in  which  a  verdict  upon  a  charge  ol 
felony  has  been  held  to  be  a  nullity  and  Si  venire  facias 
de  novo  awarded,  have  been  cases  of  defect  of  jurisdic- 
tion in  respect  of  time,  place  or  person,  or  cases  of  ver- 
dicts so  insufficiently  expressed  or  so  ambiguous  tha< 
a  judgment  could  not  be  founded  thereon,  but  that 
there  is  no  valid  authority  for  holding  a  verdict  of  con- 
viction  or  acquittal  in  a  case  of  felony,  delivered  before 
a  competent  tribunal  in  due  form,  to  be  a  nullity  by 
reason  of  some  conduct  on  the  part  of  the  jury  con- 
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sidered  unsatisfactory  by  the  Court,  and  if  irregular- 
ity  occurs  in  the  conduct  of  a  trial  not  constituting  a 
ground  for  treating  the  verdict  as  a  nullity,  the  remedy 
to  prevent  a  failure  of  justice,  is  by  application  to  the 
authority  with  whom  rests  the  discretion  either  of 
executing  the  law  or  commuting  the  sentence. 

Verdre  fadas  de  novo.-The  "  material  difference  "  says 
(^hUyCr.  L.  654,  -  between  a  new  trial  and  a  venire 
jaczas  de  novo,  is  that  the  latter  is  only  grantable  where 
some  mistake  is  apparent  on  the  record  but  the  former 
may  be  granted  on  the  ground  of  impro  >er  direction, 
talse  evidence,  misconduct  of  jurors,  and  a  variety  of 
other  causes  which  never  appear  on  the  face  of  the 
proceedings." 

Manning,  Serjt,  in  a  note  to  Gould  ys.  Oliver,  2  M 
&  U,  238,  says :     "  The  distinction  between  an  award 
of  a  venire  de  n<yvo  and  a  rule  for  a  new  trial  appears 
to  be  that  the  former  is  always  founded  upon  some 
irregularity  or  miscarriage  apparent  upon  the  face  of 
the  record,  whilst  the  latter  is  an  interference  by  the 
Court  in  the  discretionary  exercise  of  a  species  of 
equitable  jurisdiction,  for  the  purpose  of  relieving  a 
party  against  a  latent  grievance.      After  a  rule  for 
a  new  trial  and  a  new  trial  had  thereon  the  record 
IS  m  the  same  state  as  if  no  trial,  except  the  last  had 
taken  place,  whereas,  upon  a  venire  de  novo,  the  fact 
of  the  first  trial,  and  the  circumstances  under  which 
that  trial  became  nugatory  or  abortive,  and  which 
rendered  a  second  trial  a  matter  not  of  discretion,  but 
of  right,  necessarily  appear  on  the  record." 
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As  to  when  a  writ  of  venire  facias  de  novo  may  issue 
the  Cr.  Law  Com.  in  their  eighth  Report,  p.  160,  say : 
"  A  writ  of  venire  facias  de  novo  may  be  awarded  by 
the  Court  of  Queen's  Bench  where  the  jury  have  been 
improperly  chosen,  or  irregularly  returned,  or  a  chal- 
lenge has  been  improperly  disallowed,  or  where,  by 
reason  of  misconduct  on  the  part  of  the  jury,  or  some 
uncertainty  or  ambiguity   or  other   imperfection  in 
their  verdict,  or  of  any  other  irregularity  or  defect  in 
the  proceedings  or  trial,  appearing  on  the  record,  the 
proper  effect  of  the  first  venire  has  been  frustrated  or 
the  verdict  become  void  in  law." 

The  record  at  the  Quarter  Sessions,  after  stating  that 
the    defendants  were    indicted  for   stealing  oats,   to 
which  they  pleaded  not  guilty,  and  a  verdict  of  giiilty 
thereon  was  given,  added,  "  that  because  it  appeared 
to  the  justices,  that,  after  the  jury  had  retired,  one  of 
them  had  separated  from  the  other  jurors,  and  con- 
versed respecting  his  verdict  with  a  stranger,  it  was 
considered  that  the  verdict  was  bad,"  and  it  was  there- 
Ibre  quashed  and  a  venire  de  novo  awarded  to  the  next 
sessions ;  and  it  then  proceeded  to  set  out  the  appear- 
ance of  the  parties  at  such  sessions,  and  the  trial  and 
conviction  by  the  second  jury,  "  whereupon  all  and 
singular  the  premises  being  seen  and  considered  judg- 
ment was  given  :"    Held,  on  a  writ  of  error,  tnat  such 
judgment  was  right :  Bex.  vs.  Fowler,  4  B.  &  A.  273. 

In  Campbell  vs.  Reg,,  2  Cox,  463 ;  Qray  vs.  Reg.,  11 
CI.  &  Fin.  427 ;  and  Beg.  vs.  Winaor,  10  Cox,  276,  the 
award  of  a  venire  de  novo,  in  felony  as  well  as  misde- 
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meaner,  was  held  legal  and  right,  in  all  cases  where, 
irom  any  reason,  the  first  trial  has  proved  abortive. 

In  the  case  of  Reg.  vs.  Murphy,  11  Cox,  372,  cited 
ante,  the  judgment  reversed  by  the  Privy  Council  was 
a  judgment  granting  a  venire  de  novo  in  a  case  of  felony 
but  their  Lordships  considered  the  application  was,  in 
substance,  for  a  new   trial,  and  an  attempt,  by  the 
exercise  of  a  discretion,  to  grant  a  new  trial  in  a  case 
ot  felony  on  the  ground  that  the  conviction  was  con- 
sidered to  be  unsatisfactory  by  reason  of  some  irregu- 
larity m  the  conduct  of  the  trial.     And,  in  1870,  the 
very  next  year  after  the  decision  in  Beg.  vs.  Murphy, 
the  Privy  Council,  in  Levinger  vs.  Jieg.,  11  Cox,  6ia' 
quashed  a  conviction  in  a  case  of  felony,  and  awarded 
a  venire  de  novo,  on  the  ground  that  the  prisoner  had 
been  improperly  refused   the  challenge   of  a   juror 
See  also  Meg.  vs.  Martin,  12  Cox,  206. 

If  the  conviction  is  set  aside  from  some  cause  not 
depending  upon  the  merits  of  the  case,  and  in  any  case 
where  the  former  trial  has  been  a  nullity  or  amis-trial 
a  ve7iire  de  novo  ought  to  bo  awarded.     If  the  circum- 
stances of  the  case  are  such  that , the  prisoner  could 
not  plead  autrefois  convict  to  a  second  indictment  for 
the  same  offence,  there  is  no  reason  why  a  venire  de 
novo  should  not  be  awarded  on  the  first  indictment 
provided,  of  course,  that  it  has  not  been  quashed  or 
the  conviction  set  aside  on  the  ground  of  irregularities 
or  illegality  in  the  said  first  indictment.    So  in  Meg  vs 
Yead^,L.  &  C.  81,  the  Court  of  Crown  Cases  Reserved' 
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holding  that  there  had  been  a  mis-trial,  awarded  a 
venire  di  novo:  see  also  Levmger  vs.  /%.,  cxied supra. 

In  Reg.  vs.  Mellor,  Dears.  &  B.  468,  a  ju.ror  by  mis- 
take answered  to  the  name  of  another  and  was  sworn 
The  fact  was  discovered  after  the  trial  was  over,  the 
prisoner  having  been  found  guilty  and  sentenced  to 
death.     Upon  a  case  reserved,  Crowder,  Willes  and 
Byles,  J.J.,  were  of  opinion  that  there  had  been  no 
mistrial ;  Pollock,  Erie,  Williams,  Crompton  and  Chan- 
nell,  JJ.,  were  of  opinion  that  as  the  Court  of  Crown 
Cases  Reserved,  they  had  not  the  right  to  award  a 
vemre  de  novo;  Campbell,  C.  J.,  Cockburn,  C.  J,  Wight- 
man  and  Watson,  JJ.,  were  of  opinion  that  there  had 
been  a  mis-trial   and  that,   as  the  Court  of  Crown 
Cases  Reserved,  they  had  the  power,  under  the  Sta- 
tute, to  order  a  venire  de  novo;  Coleridge  and  Mar- 
tm,  JJ.,  were  also  of  opinion  that  the  first  trial  was 
a  nullity,  and  that  the  entry  on  the  record  should 
be  that  there  had  been  a  mis-trial,  that  the  convic- 
tion was  wrong  and  null,  and  that  the  prisoner  must 
be  again  tried  for  the  same  offence.     The  majority 
of  the  judges,  in  this  case,  was  then  of  opinion  that 
a  venire  de  novo  can   be   ordered  by  the  Court  of 
Crown  Cases  Reserved  in  a  case  of  felony.    It  will  be 
seen   post  that   in    England,  Ontario,  Quebec,  Nova 
Scotia  and  New  Brunswick,  the  Statutes  creating  the 
Courts  of  the  Crown  Caseo  Reserved  are  all  similar. 

But  in  Mellor's  case,  it  seems  by  the  remarks  of  Pol- 
lock, C.  B.,  Dears.  &  B.  487,  that  all  the  Judges 
were  of  opinion  that  a  venire  de  novo  cannot  be  grant- 


■,flp5»t     %^ 
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*d  Where  improper  evidence  has  been  received     R„t 
th««eem,  to  be  an  *<er  rffc,„„,  „„"Jh  cTt  „onM 

1042        "•  '^  *  ^-  "2  and  1  i)i,A„p  Crim.  P^oced. 

p-i!;::TQ:r  "r:\b  """'"^  """•'-*•"' 

dure  Act  anH  „f  f^    ,1  ^^  P««ingof  the  Proce- 

«ure  Act  and  of  the  (Jenerai  Repeal  Act  of  186')  »nH 
consequently  since  the  Statuto,;  Law  on  c!l;  re 

n«„  u       ?  Hranswiclc,  the  Court  of  On«en'» 

"r  c  '«";-'»--.<>"  -tti„g«side  th  ci:" 
Si  ;:id~' '  ""^'^  *  »-•  ^"  '"'"-on  of 

-a  M^k!  J.runanim;^r'  "™""""""''  ^-'^'"^ 

i/ere^fe:tt  on:r^™t  *•"  "^--«  - 
wasbr„nVtt;t:r:rr:rp7v;or„r,ih^^^ 

the  judgment  was  reversed  onfh7f:.'^ 
iirst  frinl  ar,^  •  V^^®'^®*^  o^  *he  ground  that  the 

tion  of    K        '""^^^*^^^  ^«^e  valid  so  that  the  ques- 

^^.^c:;Ltv^:y::r^^^^ 

■Jega.  evidence,  was  not  adjudicated  upon,  „:X 

In  a  late  case  of  Seg.  vs.  G^j,,  !»  L  C    Jnr    q<)« 
(Quebec,   September,   1874),   th!"  Court  of  Q^^en' 
Bench,  upon  a  case  reserved  for  its  consideX 
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on  the  legalii.y  of  certain  evidence  received  ut  the 
trial,  held  that  the  evidence  had  been  improperly  ad- 
mitted, and  quashed  the  verdict,  but  did  not  order 
either  the  discharge  of  the  priHoner  or  a  venire  de 
novo. 

So  ill  Reg.  vs.  ChamlUar<i,  in  187H,  18  L.  C.  Jur.  149, 
upon  a  case  reserved,  the  Court  of  Queen's  Bench 
Tacated  the  judgment,  on  the  ground  that  the  fimL 
trial  was  null  and  void,  but  gave  no  order,  either  as 
to  the  discharge  or  the  trial  tie  now  of  the  p'  -r^ner. 
In  this  case,  the  prosecutor  subsequently  moved  for 
a  venire  de  novo  before  the  original  Court,  upon 
vhich  the  Judge  reserved  a  second  case  for  the  con- 
sideration of  the  full  Court  on  the  question  whether 
he  had  the  right  to  order  a  venire  de  novo ;  but  the 
Court  of  Queen's  Bench  refused  to  decide  the  point,  on 
the  ground  that  they  had  not  jurisdiction  to  do  so, 
evidently  overruling  Reg.  vs.  Daomt,  10  L.  C.  Jur. 
221,  though  the  report  does  not  show  that  the  Judges' 
attention  was  called  to  this  last  case.  See  note  to  1 
Bishop,  Crim.  Proced.  1047,  on  the  subject. 


In  these  two  cases,  the  Quebec  Court  of  Queen's 
Bench  seemed  to  doubt  whether  it  had  the  power,  as 
the  Court  of  Crown  Cases  Reserved,  to  order  that  the 
defendants  should  be  tried  d"  novo,  though,  as  it  has 
been  seen,  the  same  tribunal,  in  P'^.fj.  /s.  PelU  i-r,  and 
Reg.  vs.  Coote,  did  not  hesituto  to  assume  this  power. 
The  cases  of  Reg.  vs.  Yeadon,  Reg.  vs.  Mellor,  and 
Levinger  vs.  Reg.,  cited  supra,  seem  to  leave  no  doubt 
on  this  question.  If  the  judgment  or  sentence  has 
been  passed  by  the  Court,  where  the  trial  was  held, 


ra(K,uouiiK  m  cBiMmAi,  casks.  37;, 

the  Court  of  Crown  C«e.  Re«,rved  c«>.  either  reverse 
»«.™    or  arnend  the  >./i,„.„,  („„t  ^^  W  J  or' 

order  an  entry  to  be  made  on  the  record  that  the  partv 

convicted  ou^ht  not  to  have  been  convicted     I^e 

e„U.nce  or  judgment  has  not  been  passed  by  tt 

the  Court  whence  the  case  comes,  then  the  Court  of 

Crown  Cases  Reserved  can  arrest  the  judgment  „ 

But,  as  said  by  Channel!,  B.,  i„  J^eg.  vs  Yeadon 
nh  mpra,  the  Court  of  Crown  Cases  nJ  "/««*»>. 
rever«o    «ffi™.  ." '""°***  "^served  cannot 

reverse,  aftrm  or  amend  the  verdkt.  It  can  affirm 
reverse  or  amend  th.>d^„,,  if  .^^^  7  »«■"». 
there  .s  none  yet,  it  may  arrest  it,  or  order  ,t  to' bl 
pronounced.  Then  it  may  order  anythinTel  e  Jhicb 
ju*ce  requires.  If  the  first  trial  is  «  mi^tria^^  f„T  '  ^ 
reason  appearing  on  the  face  of  the  reoorT'ald  2 
e  rr™'-  "'■  '"""^'  'PP«-«  "«  the  face  of  the 
i?rb '         •  r  "  ''^-  ™-  ^«'*'»'  "">  Court  dec  are: 

otw-^ras^-rteS:::.-"---""- 

P«es  that  in  any  case  wheret    former  trtlhlr" 
adjudged  to  be  a  nulhi^   fk      l,''^^^^  *"aJ  has  been 

.»u  tried ;:  tr^e't;e;t"tf  theT  b  r--- 

.n.is.tHal.thedef.ndanthasnoUeeip:;rjtrpX 
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If  ic  nppears  by  the  record  that  no  legal  judgment  can 
be  given  on  the  first  verdict,  it  is,  as  it  has  been  seen, 
one  of  the  cases  specially  mentioned,  where  a  venire  de 
nyvo  not  only  may,  but  must  issue.     This  is  not  an  ap- 
plication left  to  the  discretion  of  the  Judge,  as  in  the 
case  of  a  motion  for  a  new  trial  by  the  defendant.    A 
veaire  de  novo  cannot  be  refused  any  more  than  the 
first  venire  could  have  been.    In  the  eyes  of  the  law 
there  can,  it  is  true,  be  had  only  one  legal  trial  for  the 
same  offence ;  but  it  is  that  legal  trial,  which  is  ordered 
on  a  venire  de  novo.      The  proceedings  held  in  the 
case  so  far  are  declared  not  to  be  in  law  a  trial :  see 
M  vs.  Fowler,  4  B.  &  Aid.  273.    If  the  indictment  has 
not  been  quaahed,  the  offender  stands  charged  of  an 
offence  for  which  he  has  not  yet  been  punished,  though 
not  acquitted  of  the  charge.     The  former  conviction 
against  him  does  not  any  longer  exist.     He  could  not 
plead  it  in  bar  to  a  second  indictment,  because  it  was 
not  a  lawful  conviction :  1  Ohitty,  Cr.  L.  461,  and  he  was 
not  lawfully  liable  to  suffer  judgment  for  the  ofience 
charged  against  him :  R.  vs.  Drury,  3  C.  &  K.  190  If  he 
may  be  tried  again  on  a  new  indictment,  why  not  try 
him  on  the  same  indictment,  if  it  stands,  and  avoid 
delays, costs  and  annoyances  to  the  prisoner  as  well  as 
to  the  prosecutor. 


There  is  no  doubt  that  on  a  writ  of  error,  a  venire  de 
novo  could  be  awarded,  if  the  first  trial  is  a  nullity.  "  A 
mis-trial  vitiates  and  annuls  the  verdict  in  toto,  and  the 
only  judgment  is  a  venire  de  novo,  because  the  prisoner 
was  never,  in  contemplation  of  law,  in  any  jeopardy 
on  his  first  trial ;"  Whelan  vs.  Reg.,  28  U.  C.  Q.  B.  137. 
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There  is  no  law  which  says  that  this  can  be  done  onlv 
on  a  wnt  of  error,  and  every  time  that  theii^tTL^ct 
.s  set  aside  on  account  of  a  mis-trial,  such  a  J^f* 
novo  should  issue.  ^ 

bu™ Sd :''  "'""'■■  "*  ''"■  ''«■  Ol^'^fJu'tice  Cock- 

cnarge.  I  entirely  agree  with  that  maxim.  But  we 
must  take  that  fundamental  maxin-.  of  the  chLZ 
aw  accordmg  to  what  is  really  meant  by  it.  It  Z^s 
this,  that  a  man  shall  not  twice  be  put  in  peril  AfZ 
a  ver.^^ct  has  been  once  pronounced^th  t  vTr^ct  be W 

you  Shall  not  harass  a  man  a  second  time  if  he  has 
been  once  convicted  «d  sentenced.    Still  less  sh^^  w!? 
harass  a  man  a  second  time  if  he  has  beenprotll  ^ 
not  gmlty  by  a  jury  of  his  country.    It  does  not  fX„ 
because  from  any  particular   ircumst^Tce    r  Is tl 
trial  has  proved  abortive,  that  then  the  que Xn  V 
volved  m  the  case  shall  not  be  again  submHted  to  A 
consideration  of  a  iurv   »„^  j.»         suomitted  to  the 
v/u  01  a  jury,  and  deteimmed  as  rieht  nn^ 

sTon  that  7h  ^^r  ■  ^  ''"'"  "°'«'"'  »'  ■»*«  ^o-ol"- 

sion  that  the  principle  is  this  :  that  where    „nnn  fi, 

jury  process  going  there  has  not  been  a  ve^icTZ  ' 
0/  eUher  guUt  orinnoce^,  whether  it  be  from  ^ZrZ 

ent  "oftrju;  ''""  "''"^  ''"^'  °^  i-vitabraec" 
oent,  or  the  Judge  improperly  discharging  the  iurv 

the  md.ctm:nt  has  not  been  disposed  of,Ldi„  aU  "ch 
cases  there  ought  to  be  a  venire  de  novi" 
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Motion  in  arrest  of  judgment. — The  defendant,  after 
conviction,  may  move  at  any  time  in  arrest  of  judg- 
ment, before  the  sentence  is  actually  pronounced  upon 
him.  This  motion  can  be  grounded  only  on  some  ob- 
jection arising  on  the  face  of  the  record  itself,  and  no 
defect  in  the  evidence,  or  irregularity  at  the  trial,  can 
be  ur»ed  at  this  stage  of  the  proceedings.  But  any 
want  of  sufficient  certainty  in  the  indictment,  as  in  the 
statement  of  time  or  place  (where  material),  of  the 
person  against  whom  the  offence  was  committed,  or  of 
the  facts  and  circumstances  constituting  the  offiBnce, 
or  otherwise,  which  has  not  been  amended  during  the 
trial,  and  is  not  aided  by  the  verdict,  will  be  a  ground 
for  arresting  the  judgment :  see  ante,  sections  23,  32, 
78  and  79  of  the  Pi-ocedure  Act,  and  remarks  there- 
under. 

The  Court  will  ex  proprio  motu,  arrest  the  judg- 
ment, even  if  the  defendant  omits  to  move  for  it, 
when  it  is  satisfied  that  the  defendant  has  not  been 
found  guilty  of  any  offence  in  law.  Notwithstanding 
sections  32  and  79  of  the  Procedure  Act,  if  a  substan- 
tial ingredient  of  the  offence  does  not  appear  on  the 
face  of  the  indictment,  the  Court  will  arrest  the  judg- 
ment :  Beg.  vs.  Oarr,  Quebec,  1872.  Judgment  will 
also  be  arrested  if  the  Court  does  not  appear  by  the 
indictment  to  have  had  jurisdiction  over  the  offence 
charged:  sections  15  and  78,  Procedure  Act;  8th  Crim. 
L.  Com.  Report,  162 ;  R.  vs.  Fraser,  1  Mood.  407. 


A  party  convicted  of  felony  must  be  present  in 
Court,  in  order  to  move  in  arrest  of  judgment ;  so  a 
party  convicted  of  a  misdemeanor,  unless  his  presence 
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be  dispensed  with  at  the  discretion  of  the  Court: 
C%^%,  Cr.  L.  663;  Cr.  L.  Com.  Eep.  loc.  cit 

If  the  judgment  be  arrested,  the  indictment  and  all 
the  proceedings  thereupon,  are  set  aside,  and  iudff- 
ment  of  acquittal  is  given  by  the  Court,  but  such 
acquittal  is  no  bar  to  a  fresh  indictment:  Archhold,  170; 
8tb  Cr.  L.  Com.  Rep.  163 ;  3  Burn's  Just.  58 
See  next  sub-title. 

Gases  reserved.-ln  England,  by  the  11  &  12  Vic    c 
78,  the  Judge,  after  conviction,  in  a  criminal  case' 
may  reserve,  in  his  discretion   any  question  of  law 
which  shall  have  arisen  on  the  trial    for  the  con- 
sideration of  the  justices  of  either  Bench  and  Barons 
of  the  Exchequer,  called,  in  practice,  when  sitting  un- 
der this  law,  the  Court  of  Crown  Cases  Reserved    Sta- 
tutory  enactments  of  the  same  nature  and  almost  all  and 
each  of  them  in  the  same  words  as  the  Imperial  Act 
are  m  force  in  Ontario,  Quebec.  Nova  Scotia,  and  New 
Brunswick. 

In  Ontario,  ch.  112,  Con.  Stat.    U.  C  •  in  Quebec 
ch.  77,  Con.  Stat.  L.  C.  in  Nova  Scotia,  ch.  171  of  the 
Revised  Statutes;  and  in  New  Brunswick,  ch.  1.59  of 
the  Revised  Statutes,  enact  that  the  Judge  presid- 
ing  over  a  criminal  trial  may,  after  conviction  of  the 
defendant,  reserve  any  question  of  law,  which  shall 
have  arisen  at  the  trial,  for  the  consideration  of  the 
tribunal  named  in  each  of  these  Statutes :  that  there- 
upon  the  said  Judge  shall  state  in  a  case  to  be  signed 
him  the   question  or  questions  of  law  so  reserved 
with  the  special  circumstances  upon  which  the  same' 
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arose  :  that  the  Court  of  Crown  Cases  Reserved  shall 
iinally  hear  and  determine  such  question  or  questions 
of  law  so  reserved,  and  reserve,  affirm  or  amend  any 
judgment  given  on  the  indictment,  or  avoid  such 
judgment,  and  order  an  entry  on  the  record  that  in 
the  judgment  of  the  said  Court  the  party  convicted 
ought  not  to  have  been  convicted,  or  arrest  the  judg- 
ment, or  order  judgment  to  be  given  thereon  by  the 
Court  whence  the  case  comes,  if  no  judgment  has  be- 
Ibre  that  time  been  given,  or  make  such  other  order  as 
justice  requires. 


The  word  and  above  given  in  italics  is  replaced  in 
the  I^ova  Scotia  and  Ontario  Statutes  by  or.  The 
English  Statute  h*s  and,  as  the  Quebec  and  New 
Brunswick  Acts. 


H  ., 


The  Statute  gives  no  jurisdiction  to  the  Court  of 
Crown  Cases  Reserved  to  hear  a  case  reserved  on  a 
judgment  on  a  demurrer.  There  must  have  been  a 
trial  t  nd  a  conviction  to  give  jurisdiction  to  this  Court. 
Reg.  ^'8.  Faderman,  1  Den.  565 ;  Reg.  vs.  Paxton,  2  L.  C. 
L.  J.  L12;  Reg.  vs.  Olark,  12  Jur.  N.  S.  946. 

In  Beg.  xs.Daoust,  9  L.  C.  Jur  85,  the  defendant 
havinf;  been  found  guilty  of  felony,  a  motion  for  a 
new  trial  had  been  granted  by  Mr.  Justice  Mondelet. 
At  the  next  term  of  the  Court,  the  prosecutor  moved 
to  fix  a  day  for  this  new  trial  before  Mr.  Justice  Ayl- 
win,  who  then  reserved  for  the  Court  of  Crown  Cases 
Reserved  the  question  whether  a  second  trial  could  be 
had  in  a  case  of  felony.     The  Court  of  Queen's  Bench 
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^T/ll^'  ^  ^^^'^''''  ^«^«dith,  and  Drummond,  JJ 
held  that  the  question  was  properly  reserved,  and  thai 

the  Statute  gave  themjurisd'.ction  to  decide  it:  10  L  C. 
Jur^221  Nothwithstanding  the  high  legal  reputation 
of  these  learned  judges,  ic  may  be  doubted  whether  in 
this  ca^e  they  had  jurisdiction  before  the  second  trial 
and  conviction,  if  a  second  conviction  there  had  been. 

A  question   raised  in  the  Comt  bolow  by  a  motion 
m  arrest  of  judgment,  is  a  question  arising  on  the  trial 
and  properly  reserved:  Meg.  vs.  Martin,  1  Den.  398  •  3 
toM47;  Meg  ys  Carr,  Quebec,  1872;  Meg.  vs.  Deery, 
Q.  B.,  Montreal,  1874. 

The  Statute  gives  jurisdiction  to  the  Court  of  Crown 
Cases  Reserved  to  take  cognizance  of  defects  apparent 
on  the  face  of  the  record,  when  questions  upon  them 
have  been  reserved  at  the  trial :  Meg.  vs.  Webb,  1  Den 
ooo. 


What  a  jury  may  say  in  recommending  a  prisoner 
to  mercy  is  not  a  matter  upon  which  a  case  should  be 
reserved.  When  the  jury  say  guilty,  there  is  an  end 
o  the  matter :  that  is  the  verdict,  and  a  recommenda- 
tion  to  mercy  is  no  part  of  the  verdict:  Meg.  vs.  TrebU- 
cock,  Dears.  &  B.  459. 

On  a  trial  for  murder,  the  name  of  A.  a  juror  on  the 
panel  was  called;  B.  another  juror  on  the  same  panel 
appeared  by  mistake,  answered  to  the  name  of  A  and 
was  sworn  as  a  juror.  The  prisoner  was  convicted 
and  sentenced  to  death.     The  next  day.  this  irregula- 
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rity  in  the  jury  was  discovered,  when  the  Judge,  being 
informed  of  it,  reserved  the  question  as  to  the  effect 
of  the  mistaice  on  the  trial.  Held,  by  eight  judges, 
against  six,  that  the  conviction  must  stand  :  Reg.  vs. 
Mellor,  Dears.  &  B.  468.  The  judges  were  divided  on 
the  question  whether  the  Court  of  Crown  Cases  Re- 
served had  jurisdiction  over  the  case :  see  this  case 
supra. 

The  Court  expects  cases  reserved  to  be  submitted 
in  a  complete  form,  and  will  ordinarily  refuse  to  send 
back  a  case  for  amendment :  Reg.  vs.  Holhway,  1  Den 
370. 


If  a  counsel  should  think  that  any  material  point 
raised  at  the  trial  has  been  omitted  in  the  case,  it  would 
be  proper  for  him  to  communicate  with  the  Judge 
who  reserved  the  case,  and  suggest  any  amendment 
that  in  his  judgment  may  be  necessary:  Reg.  vs. 
Smith,  Temple  &  Mews'  Criminal  Appeal  Cases,  214. 
Where  a  case  reserv  ed  does  not,  in  the  opinion  of  the 
counsel,  fairly  raise  all  the  points  that  were  in  issue, 
the  proper  course  is  to  apply  to  the  Judge  reserving 
to  amend  it :  Reg.  vs.  Smith,  1  Den.  510. 

The  Court  will  not  send  a  case  back  for  amendment 
on  the  mere  application  of  counsel,  but  will  do  so  if 
on  the  argument  it  appears  that  it  is  imperfectly  stated : 
Reg.  vs.  Hilton,  Bell,  20.  Where  a  case  reserved  has 
been  re-stated  by  order  of  the  Court,  an  application, 
supported  by  affidavit,  to  have  it  again  re-stated  will 
be  refused.     This  Court  has  no  jurisdiction  to  inter- 
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fere  compulsorily  with  the  Judge's  exercise  of  his  dis- 
cretion  :  Reg.  vs.  Stiidd,  10  Cox,  258. 

The  Court  must  deal  with  the  case  as  it  is  stated,  and 
upon  the  evidence  returned  by  the  Judge :  Reg  vs 
Brummitt,  L.  &  C.  9. 

By  the  express  words  of  the  statute,  the  Court  of 
Crown  Cases  Reserved  has  its  jurisdiction  limited  to 
the  question  of  law  reserved,  and  mentioned  in  the 
case  sent  up  :  it  has  no  right  to  adjudicate  on  any  other 
question  :  Reg.  vs.  Tyres,  ]  r.  c.  R.  177 ;  Reg.  vs.  Blake- 
more  2  Den.  410  ;  Beg.  vs.  Smith,  Temple  and  Mews' 
Cr.  Ap.  214. 

So,  in  Reg.  vs.  Overton,  1  Car.  &  M.  665,  on  a  Crown 
case  reserved,  it  was  held  that  the  Judges  will  not 
allow  the  prisoner's  counsel  to  argue  objections  that 
are  apparent  on  the  face  of  the  indictment,  unless  they 
were  reserved  by  the  Judge,  but  will  leave  the  pri- 
soner  to  his  writ  of  error. 

The  rule  that  a  jury  should  not  convict  on  the  un- 
supported evidence  of  an  accomplice  is  a  rule  of  prac 
tice  only,  and  not  a  rule  of  law,  and  questions  of  law 
only  can  be  reserved  :  Reg.  vs.  Stubbs,  Dears.  555. 

The  Court  of  Crown  Cases  Reserved  cannot  amend 
the  indictment :  Reg.  vs.  Garland,  11  Cox,  224  Where 
an  amendment,  without  which  the  indictment  was 
bad,  had  been  improperly  made  at  the  trial,  after  ver- 
dict, this  Court  ordered  the  record  to  be  restored  to  its 
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original  state,  and  a  verdict  of  not  guilty  to  be  en- 
tered :  Meg.  vs.  Larkin,  Dears.  365. 

On  the  argument  of  a  case  reserved,  the  counsel  for 
the  defendant  must   begin:    Meg.  vs.  Gate  Fulford 
Dears.  &  B.  74. 

Swpra,  under  the  sub-title  venire  de  twvo,  will  be 
found  the  cases  where  the  Court  of  Crown  Cases 
Reserved  ordered  or  refused  a  venire  de  novo. 

In  Meg.  vs.  Deery,  Montreal,  December,  1874,  the 
Court  of  Queen's  Bench,  at  the  hearing  of  a  case  re- 
served upon  a  motion  in  arrest  of  judgment,  ordered 
the  prisoner  to  be  brought  in  Court  and  to  stand  at  the 
bar  during  the  argument.  This  has  never  been  done 
before,  either  in  England,  Ontario,  or  the  Quebec 
Court  of  Queen's  Bench  itself  If  consistent,  on  any 
case  reserved,  say  from  Gasp^,  Ottawa,  or  any  other 
part  of  the  country,  the  Court  of  Queen's  Bench  wQl 
now  order  the  prisoner  to  be  brought  up.  Evidently 
the  learned  Judges  must  have  had  in  their  minds  i^*> 
practice  of  the  Court  on  writs  of  error. 

By  the  38  Vic,  ch.  46,  it  is  provided,  for  Ontario 
only,  that  any  Judge,  Junior  Judge,  or  Deputy  Judge, 
trying  any  person,  under  the  32-33  Vic,  ch.  35,  An 
Act  for  the  more  speedy  trial  in  certain  cases  of  persons 
charged  tvith  felonies  and  misdemeanors,  may,  in  bis 
discretion,  reserve  any  question  of  law  arising  on  such 
trial,  in  the  same  manner  and  to  the  same  extent  as 
may  be  done  by  the  Court  of  General  Sessions  of  the 
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Peace  in  that  Province,  under  chapter  one  hundred 
and  twelve  of  the  Consolidated  Statutes  for  Upper 
Canada.  ^^ 

WHt  oferror.^When  once  .judgment  is  given,  the 
wnt  of  error  is  the  only  remedy  for  any  defect  in  the 
proceedings:  1  ChUt^,  747,  if  the  Judge  presiding  at 
the  trial  has  not  reserved  a  case,  as  shown  under  the 
iBst  sub-title.  By  the  statute,  the  judgment  on  a  Crown 
case  reserved  is  final,  and  no  error  lies  from  that  judg- 
ment,  or  on  the  same  grounds,  and  by  sec.  80  of  the 
Procedure  Act,  «'  no  writ  of  error  shall  be  allowed  in 
any  criminal  case  unless  it  be  founded  on  some  ques- 
tion of  law  which  could  not  have  been  reserved,  or 
which  the  Judge  presiding  at  the  trial  refused  to  re- 
serve for  the  consideration  of  the  Court  having  juris- 
diction  in  such  cases  :  "  see  Reg.  vs.  Faderman,  1  Den 
569. 


la  ;:.R<'i 


In  Meg.  vs.  Mason,  22  U.  C.  C.  P.  256.  Gwynne,  J 
said,  citing  sees.  32  and  80  of  the  Procedure  Act-' 
Our  law  as  to  what  may  or  may  not  be  objected  on 
error  essentially  differs  from  that  of  England!" 

A  writ  of  error  is  the  proper  remedy  after  judff- 
ment  for  every  defect  in  substance  in  an  indictment 
where  a  question  of  law  has  not  been  reserved  for 
irregularity  in  awarding  the  jury  process,  for  irregu- 
larity  m  the  verdict  or  judgment,  for  any  manifest 
error  on  the  face  of  the  record,  for  a  challenge  wrongly 
disallowed,  or  for  an  error  in  the  sentence,  if  the  sen- 
tence IS  not  authorized  by  law;  also,  in  capital  cases, 
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if  the  allocutus,  or  demand  of  the  defendant  why  the 
Court  should  not  proceed  to  judgment  against  him, 
has  been  omitted:  Archbold,  186;  Ohitty  Cr.  L.  747  ; 
Whelan  vs.  Rec/.,  28  U.  C.  Q.  B.  2 ;  8th  Or.  L.  Com.  Rep. 
170. 

The  Criminal  Ljiv  Commissioners,  loc.  cit,  say  that 
the  matters  apparent  upon   the  face  of  the  record, 
which  are  sufficient  to  falsify  or  reverse  a  judgment 
upon  a  writ  of  error,  are  the  same  as  are  sufficient  to 
arrest  or  bar  a  judgment,  and  also  any  material  defect 
in  the  judgment  itself,  as  a  judgment  which  sentences 
a  party  to  suffer  a  punishment  not  warranted  by  law. 
In  this  last  case  the  writ  of  error  can  issue  at  the  in- 
stance of  the  Crown.     But  although  it  is  issued  at  the 
instance  of  the  Crown,  the  Court  is  not  limited  to  the 
errors  assigned ;  but  the  whole  record  is  before  the 
Court,  and  the  prisoner  has  the  right  to  the  benefit  of 
all  substantial  defects  in  it,  and  the  conviction  will  be 
quashed,  if  such  a  defect  exists :  Reg.  vs.  Fox,  10  Cox, 
510 ;  see  ante,  remarks  under-  sees.  32,  78  and  79  of 
the  Procedure  Act. 


£lSiii2lj.LLII 
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No  writ  of  error,  either  in  felony  or  misdemeanor, 
can  issue  without  the  fiat  of  the  Attorney-G-eneral. 
or  Solicitor-General.  This  fiat  cannot  be  signed  by 
the  Crown  prosecutor  acting  for  the  Attorney-General. 
The  Court  cannot  control  the  exercise  of  the  discre- 
tion left  to  the  Attorney-General  on  this  subject: 
Archbold,  188 ;  Dunlop  vs.  Reg.,  11  L.  C.  Jur.  271 ; 
Nottnan  vs.  Reg.,  13  L.  C.  Jur.  255. 

By  section  13  of  the  Procedure  Act,  the  writ  of  error 
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need  not  be  on  parchment.  The  original  writ  itself 
18  served  and  delivered  to  the  Clerk  of  the  Court  who 
has  the  custody  of  the  indictment,  and  who  then  makes 
up  the  record  (see  sec.  77.  ante)  and  makes  the  return 
to  the  Court  This  return  must  be  signed  by  the 
Judge.  See  ArMd,  191.  for  forms  of  hat.  precipe, 
writ,  return,  assignment  of  error.  &c. 

J^A^l  "^Y"  '""'''^  ^^  "^*  ""'**^««^'  «r  »«t  truly  cer. 

tfr       A  'T*^-^'^''  '''"'  "^^y  ^"^^^  ^  diminutL  of 
the  record,  showing  by  affidavits  that  part  of  the  record 

has  been  omitted,  and  a  o«rfcaW  will  be  awarded  • 
Archhold,  192 ;  Buval  vs.  Meg.,  14  L.  C.  Rep.  71  * 

On  a  charge  of  felony  the  party  suing  out  the  writ 
must  appear  in  person  to  assign  errors:  if  he  is  in 
custody  he  must  be  brought  up  by  habeas  corjy^, 
obtamed  on  affidavit.  The  expenses  of  the  writ  Zi 
the  gaoler  s  travelling  charges  are  borne  by  him  In 
misdemeanors  it  is  not  necessary  that  the  plaintiff  in 
error  should  assign  error  in  person,  or  be  present 
when  the  case  is  heard  or  judgment  given  :  8th  Crim. 
L.  Com.  Rep.  172;  Archbold,  192. 

In  Jf^rray  vs.  Meg.,  3  D.  &  L.  100.  the  Court,  on 
special  reasons,  did  not  insist,  in  a  case  of  felony  on 
the  presence  of  the  plaintiff  in  error. 

No  fact  can  be  assigned  for  error  which  contradicts 
the  record  :  M.  vs.  Carlisle,  2  B.  &  Ad.  362. 

Formerly,  if  the  Court  below  had  pronounced  an 
erroneous  judgment,  the  Court  of  Error  had  no  power 
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at  common  law,  to  pronounce  tho  proper  judgment, 
or  remit  the  record  to  the  Court  below,  hut  were 
bound  to  reverse  the  judgment  and  discharge  the 
defendant :  Bourne  vs.  Mex.  7  A.  &  E.  68  ;  2  N.  &  P. 
248.  And  it  is  so  yet  where  there  is  no  Statute  author, 
i^ing  the  Court  of  Error  to  pronounce  the  proper  judg- 
ment, or  to  remit  the  record  to  the  Court  below  for 
sentence.  In  England,  the  11-12  Vic.  ch.  78  contains 
such  an  enactment.  In  Quebec,  ch.  77  of  the  Con. 
Stat.  L.  C.  sec.  62;  in  Ontario,  ch.  118  of  the 
Con.  Stat.  U.  C.  sec.  17,  and  in  New  Brunswick 
ch.  160,  sec.  1  of  the  Revised  Statutes  also  enact  that 
the  Court  of  Error  is  authorized  to  pronounce  the 
proper  judgment,  or  to  remit  the  record  to  the  Court 
below,  in  order  that  ,such  Court  may  pronounce  the 
proper  judgment. 

A  judgment  reversed  on  a  writ  of  c-ror  is  no  bar  to 
a  second  indictment,  if  the  proper  judgment  is  not 
given  or  ordered  by  the  Court  of  Error,  when  it  has 
power  to  do  so  :  R.  vs.  Lrury,  3  C.  &  K.  193 ;  1  Ohitty 
Cr.  L.  766 ;  4  Blackstone,  Comm.  393. 

In  Kamsay  vs.  Meg.,  11  L.  C.  Jur.  158,  the  Court 
of  Queen's  Bench,  in  Montreal,  held  that  no  writ  of 
arror  lay  on  a  judgment  of  a  criminal  court  on  a  rule 
for  a  contempt  of  Court. 

In  capital  felonies  the  prisoner  is  remanded  and 
kept  in  custody  during  the  pendency  of  a  writ  of 
error  :  Whehn  vs.  Reg.  28  U.  C.  Q.  B.  2. 
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Con.  Stat.  L.  C.  enacts  that  th«  writ  of  error  «hall 
operate  a  stay  of  execution  nf  fh.»  •  ^ 
f  v.n.t   k  1  t^^«t'Uuon  ol  the  judgment  of  the 

Court   below,   and   m  ^^elman   vs.  4-    18    L     C 
Jur.   154,  and   14  L.  C   Jur    5>Si    fK         • 

kHow  ol  no  ca«o  where  a  pe«oa  convicted  of  !,^ 
meaner  had  been  bailed  without  th  "^    7^ 

But  w,thont  any  Statute  law  to  that  eflect,  in  no  case 
can  a  prisoner  m  custody  in  execution  nf  .      j 
l>e  admitted  to  tail,  even'  whe"    Trif  oVerrorr' 
-sued.     Before  the  above  Statutes,  i„  eIZ  R^ 
Sow le    Esq..  said  (Appendix  to  8th  Rep T  L.'cot )  : 

In  the  present  state  of  the  law  a  writ  of  error  T 
cnmmal  case  does  not  suspend  judoLent   L    u* 
party  convicted  is  subject  to' eceive  sCence  ^d  t 

SrrrcrtT  t„r ^^  -  - "  ^ 
;,«.t^:LX^r^fn^i^ 

C.  O  B  IS*;  +k/    •  -neg.vs.  Whelan,  28  U 

^.  Vt-  n.  1S5,  the  prisoner,  after  iud0-m«r.+  '  ^"f  u. 

e-  by  the  On.rio  Coun  o^ e!:1^:^;Z:Z: 
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ing  the  sentence  rendered  against  him,  applied  to  the 
said  Court  for  leave  to  appeal  to  the  Judici.J  Com- 
mittee of  the  Privy  Council,  citing  Macpheraon's  Prac- 
tice of  the  Judicial  Committee,  pp.  3,  4,  5,  and  the 
cases  there  referred  to. 

Draper,  C.  J.,  said :  "  We  find  nothing  among  the 
rules  given  in  the  appendix  to  the  work  cited,  by 
which  it  is  declared  that  the  leave  now  asked  for 
must  be  obtained.  In  the  cases  from  India  referred 
to,  which  we  have  examined,  a  clause  in  the  charter 
of  the  Court  appealed  from  rendered  it  necessary ; 
but  there  are  exceptional  cases  where  an  appeal 
has  been  entertained,  though  by  the  charter  leave 
could  not  be  granted :  MacpJierson's  Practice,  p.  21. 
There  is  nothing  to  ^how  that  such  leave  is  necessary 
here,  and,  therefore,  assuming  that  the  Privy  Council 
have  jurisdiction  and  would  entertain  an  appeal  in 
this  case,  a  question  we  do  not  enter  into,  we  think 
they  will  do  so  without  express  leave  to  appeal  being 
given  by  this  Court.  We  therefore  make  no  order 
granting  it." 

The  reporter  adds :  "  The  prisoner  applied  for 
a  further  respite  to  enable  him  to  appeal  to  the 
Judicial  Committee  of  the  Privy  Council,  but  this 
was  not  granted,  and  he  was  executed  on  the  11th 
February.     *     * 

"  As  to  the  right  of  appeal  and  the  jurisdiction  of 
the  Privy  Council,  no  appeal  to  England  is  expressly 
given  by  our  Statutes  in  criminal  cases,  and  there 
has  been  no  instance  of  such  an  appeal  from  this 
country.  It  would  seem  that  the  Queen  in  Council 
has  an  inherent  i)rerogative  right  to  exercise  an  appel- 
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late  jurisdiction  in  all  cases,  criminal  as  well  as  civil 
arising  m  the  colonies,  where,  by  Statute  or  otherwise 
toe  power  of  the  Crown  has  not  been  parted  with. 
Had  this  been  an  application  for  new  trial,  nnder  Con. 
Stat.  U.  C.  ch.  113,  no  appeal  apparently  could  have 
been  entertained,  for  that  Statute  declares  that  any 
order  of  our  Court  of  Error  and  Appeal  shall  be  final 
Where  the  power  exists,  however,  the  circumstances 
under  which  an  appeal  will  be  entertained  in  a  ZZ 
mal  case  must  be  very  special,  and  the  instances  are 
very  rare:   see  Reg.ve.  BeHrand,  L.  B   1  p   c  530- 
^^a  vs.  Murphy,  L.  E.  2  P.  C.  36 ;  Reg.  vs.  EdMel 

409;  Maophersmea  Practice,  chapters  1  and  2.  As  to 
appeaJmg  from  a  decision  i„  error,  see  Fronton  vs 
Dent.  8  Moo.  P.  C.  419." 

and  to  the  Pnvy  Council  from  judgments  of  a  colonial 
Court  m  cnmmal  cases.  In  B^.  vs.  Bertrand,  10  Cox 
618,  the  prisoner  had  been  fonnd  guilty  of  murder  in 
New  South  Wales,  and  sentenced  to  death.  The 
Supreme  Court  of  the  colony,  upon  the  motion  of  Z 
prisoner  quashed  the  verdict  and  ordered  a  new  trial 
The  Attorney-General  applied  to  the  Privy  CouTciTfor 
leave  to  appeal  from  this  judgment,  which  leave  wL 
granted     At  the  argument,  tie  counsel  for  the  prisoner 

Courttrt"''''.***  '"'  ""^  '"y  f"-  -olo  °ia 
Court  to  the  Privy  Council  in  a  criminal  case. 

saidf  ^^  ^'  '•  ^°''"''^''  "^"''^^^^  '"^^  J-O^ent 
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"  It  was  contended  first,  on  behalf  of  the  ^  espondeut 
that  their  Lordships  ought  not  to  entertain  the  appeal, 
but  they  do  not  accede  to  this.  Upon  principle  .^nd 
reference  to  the  decisions  of  this  Committee,  it  seems 
undeniable  that  in  all  cases,  criminal  as  well  as  civil, 
arising  in  places  from  which  an  appeal  would  lie,  and 
where,  either  by  the  terms  of  a  charter  or  a  statute,  the 
authority  has  not  been  parted  with,  it  is  the  inherent 
prerogative  right,  and  on  proper  occasions  the  duty  ol 
the  Queen  in  Council  to  exercise  an  appellate  jurisdic- 
tion, with  a  view  not  only  to  insure  so  far  as  may  be 
the  due  administration  ofjustice  in  the  individual  case, 
but  also  to  preserve  the  due  course  of  procedure  gener- 
ally. The  interest  of  the  Crown,  duly  considered,  is, 
at  least,  as  great  in  these  respects  in  criminal  as  in 
civil  cases  ;  but  the  exercise  of  this  prerogative  is  to  be 
regulated  by  a  consideration  of  circumstances  and  con- 
sequences, and  interference  by  Her  Majesty  in  Council 
in  criminal  cases  is  likely  in  so  many  instances  to  lead 
to  mischief  and  inconvenience  that,  in  them,  the  Crown 
will  be  very  slow  to  entertain  an  appeal  by  its  officers 
on  behalf  of  itself  or  by  individuals.  The  instances  of 
such  appeals  being  entertained  are,  therefore,  very 
rare." 


In  this  case,  the  appeal  was  sustained  and  the  judg- 
ment of  the  Colonial  Court  granting  a  new  trial  re- 
versed. This  was  in  1867.  In  Reg.  vs.  Mookerjee,  272, 
1  Moore's  P.  C.  cases,  in  1862,  leave  to  appeal  from  the 
judgment  of  a  criminal  court  in  India  was  applied 
for  to  the  Privy  Council,  and  not  granted,  but  on 
the  express  intimation  by  their  Lordships  that  the 
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decision  they  had  come  to  in  this  particular  case 
should  not  be  taken  as  throwing  any  doubt  on  the 
power  of  the  Privy  Council  to  grant  an  appeal  in  cri- 
minal  cases  from  the  colonies. 

In  the  Falkland  Isla^ids  Go.  vs.  Reg.  1  Moore's 
P.  C.  cases,  299,  leave  was  granted  by  the  Privy 
Council,  in  1863,  to  appeal  from  the  judgment  of  the 
Magistrate's  Court  of  the  Falkland  Islands,  in  the 
exercise  of  their  summary  jurisdiction  in  a  criminal 
case. 

The  Attorney.Qeneral  for  New  South  Wales  vs.  Mur- 
phy, in  1869,  11  Cox,  372  ;  Meg.  vs.  McPherson,  in  1870, 
11  Cox,  604;  Levinger  vs.  Reg.  also  in  1870,  11   Cox, 
613,  are  appeals  to  the  Privy  Council  from  judgments 
of  Colonial  Courts  in  criminal  cases.     In  the  first  case, 
the  defendant  having  been  convicted  of  murder  in 
New  South  Wales,   the   Supreme  Court  there   had 
quashed  the  verdict,  and  ordered  a  venire  de  novo.    The 
Privy  Council  reversed  this  judgment  of  the  Supreme 
Court.    In  the  second  case,  the  same  Colonial  Court 
had  quashed,  on  demurrer,  an  information  for  a  com- 
mon assault;  the  Privy  Council   also    reversed   this 
judgment.     In  the  third  case  Levinger  had  been  found 
guilty  of  manslaughter  before  the  Supreme  Court  of 
Melbourne,  Austraha ;  the  Privy  Council  quashed  the 
verdict  and  conviction,  and  ordered  a  venire  de  nwo, 
on  the  ground  that  the  defendant,  appellant,  had  been 
improperly  refused  one  of  his  challenges. 

Then  in  1870,  on  the  petition  of  Thomas  Kennedy 
Ramsay,  a  in  .gment  of  the   Court  of  the  Queen's 
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Bench  (Montreal,  Canada,  Crown  Side)  fining  him  for 
a  contempt  of  Court  was  set  aside  and  reversed  by  the 
Privy  Council.  This  case,  though  was  not  properly 
speaking  an  appeal.  It  v  as  allowed  by  the  Privy 
Council  under  the  3&  4  Will.  IV,  ch  41,  sec.  4,  which 
enacts  that  it  shall  be  lawful  for  the  Crown  to  refer  to 
the  Judicial  Committee  of  the  Privy  Council  for  hearing 
or  consideration  any  matter  whatever  which  Her 
Majesty  shall  think  fit,  and  that^such  Committee  shall 
thereupon  hear  and  consider  the  same,  and  advise  Her 
Majesty  thereon  :  L.  R.,  3  P.  C,  427;  15  L.  C.  Jur.  17. 


The  recent  case  of  Reg.  vs.  Coote  has  settled  the  ques- 
tion of  the  right,  in  criminal  cases,  of  appeal  to  the 
Privy  Cf  ancil  fromithe  Courts  of  the  Dominion,  or, 
more  properly  speaking,  the  right  of  the  Privy  Council 
to  allow  such  appeals.  In  this  case,  the  defendant  had 
been  found  guilty  of  arson  before  the  Court  of  Queen's 
Bench,  Crown  Side,  Montreal.  The  Juds^e  presiding  at 
the  trial  reserved  a  case  for  the  full  Court  of  Queen's 
Bench  upon  the  legality  of  certain  evidence  received 
on  the  trial.  This  Court  declared  the  evidence  illegal 
and  quashed  the  conviction.  An  application  for  leave 
to  appeal  to  the  Privy  Council  from  this  judgment 
was  then  made  by  the  Attorney-G-eneral  to  the  Court 
of  Queen's  Bench,  but  refused,  but,  on  petition  of  the 
Attorney-G-eneral,  the  Privy  Council  granted  leave  to 
appeal,  and  subsequently  reversing  the  judgment  of 
the  Court  of  Queen's  Bench,  affirmed  the  conviction  of 
Coote,  and  directed  the  Court  of  Queen's  Bench  to 
pass  the  proper  sentence  in  the  case  L.  R.  4  P.  C,  599 ; 
12  Cox,  557 ;  18  L.  C.  Jur.  103;  10  U.  C.  L.  J.  197. 
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It  is  trite  to  say  that  the  right  of  the  Privy  Council 
to  allow  appeals  from  the  Colonial  Courts  cannot  be 
restricted  by  Colonial  legislation,  and  that  a  Colonial 
statute  enacting  that  the  decision  of  a  Court  shall  be 
linal  and  conclusive,  does  not  affect  the  prerogative 
rights  of  Her  Majesty's  Privy  Council :  In  re  Marois, 
15  Moore's  P.  C,  189 ;  Be(j.  vs.  Coote,  ubi  supra ;  Mc- 
Pherson's  Priv.  Council  Practice,  5,  22,  80. 

In  the  Province  of  Quebec,  the  following  enact- 
ment, contained  in  sec.  6  of  ch.  105,  Ccn.  Stat.  L. 
C,  stands  unrepealed : 

"  Inasmuch  as  His  late  Majesty  King  George  the 
Third  was  pleased  to  signify  it  to  be  his  royal  plea- 
sure that  appeals  be  admitted  to  himself  in  Privy 
Council,  in  all  cases  of  fines  imposed  for  misdemeanors, 
provided  the  tines  so  imposed  amounted  to  or  exceeded 
the  sum  of  one  hundred  pounds  sterling,  the  appel- 
lant first  giving  good  security  that  he  would  effectually 
prosecute  the  same,  and  answer  the  condemnation  if 
the  sentence  imposing  such  fine  was  aflarmed.  There- 
Ibrt ,  as  often  as  such  ,  ase  happens,  the  execution,  and 
all  proceedings  in  the  nature  of  execution,  shall  be 
stayed  as  to  such  fine,  whenever  such  security  is 
offered  by  recognizance  filed  for  that  purpose ;  and 
whenever  a  doubt  arises  concerning  the  sufiiciency  of 
the  security,  it  shall  be  deemed  to  be  valid,  and  stay 
execution,  unless  the  Governor,  in  twenty  days  from 
the  filing  of  the  said  recognizance,  certifies  in  writing 
to  the  Court  his  disapprobation  of  the  security  so 
offered,  and  so  toties  qvMies,  until  sufficient  security  is 
given  in  the  manner  aforesaid. 
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THE  SUPREME   COURT   ACT. 

The  following  clauses  of  the  38  Vic,  ch.  11,  "  An  Act 
to  establish  a  Supreme  Court  and  a  Court  of  Exchequer 
for  the  Dominion  of  Canada"  may  be  inserted  here  for 
reference.  It  mav  i>ot  be  v^ry  long  before  it  is  found 
out  that  furth  :.-  .ilation  on  the  subject  is  neces- 
sary. 


Sec.  47.— The  judgment  of  the  Supreme  Court  shall 
in  all  cases  be  final  and  conclusive,  and  no  appeal  shall 
be  brought  from  any  judgment  or  order  of  the  Supreme 
Court  to  any  Court  of  Appeal  established  by  the  Par- 
liament of  Great  Britain  and  Ireland,  by  which  ap- 
peals or  petitions  to  Per  Majesty  in  Council  may  be 
ordered  to  be  heard:  saving  any  right  which  Her 
Majesty  may  be  graciously  pleased  to  exercise  by 
virtue  of  Her  Eoyal  prerogative. 

Sec.  49.— Any  person  convicted  of  treason,  felony 
or  misdemeanor,  before  any  Court  of  Oyer  and  Ter- 
miner or  gaol  delivery,  or  before  the  Court  of  Queen's 
Bench  in  the  Pror  Hce  of  Quebec  on  its  Crown  side, 
or  before  any  other  Superior  Court  of  criminal  juris- 
diction, whose  conviction  has  been  affirmed  by  any 
(!ourt  of  last  resort,  or  in  the  Province  of  Quebec  by 
the  Court  of  Queen's  Bench  on  its  appeal  side,  or  any 
person  in  custody  within  the  Dominion  of  Canada, 
whose  extradition  is  claimed  in  pursuance  of  any 
treaty,  and  whose  application  for  discharge  on  a  writ 
of  Habeas  Corpus  ad  subjiciendum  has  been  refused, 
may  appeal  to  the  Supreme  Court  against  the  affirma- 
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Hon  of  such  conviction  or  the  refusal  of  such  applica- 
tion ;  and  the  said  Court  shall  make  such  rule  or  order 
therein,  either  in  affirmance  of  the  conviction,  or  for 
granting  a  new  trial,  oi-  otherwise,  or  for  granting  or 
refusing  such  application,  as  the  justice  of  the  case  re- 
qui^-es,  and  shall  make  all  other  necessary  rules  and 
orders  for  carrying  such  rule  or  order  into  eflfect,  any- 
thing in  the  eightieth  section  of  the  Act  passed  in  the 
session  held  in  the  thirty-second  and  thirty-third  years 
of  Her  Majesty's  reign,  chapter  twenty-nine,  to  the 
contrary  notwithstanding:  Provided  that  no  such 
appeal  shall  be  allowed  where  the  Court  affirming  the 
conviction  is  unanimous,  nor  unless  notice  of  appeal 
in  writing  has  been  served  on  the  Attorney-G-eneral 
for  the  proper  Province,  within  fifteen  days  after  such 
affirmance  or  refusal. 

Sec.  50.— Unless  the  appeal  is  brought  on  for  hear- 
ing by  the  appellant  at  the  term  of  the  Supreme  Court 
during  which  such  affirmance  or  refusal  takes  place, 
or  the  term  next  thereafter  (if  the  said  Court  be  not 
then  sitting  in  term),  the  appeal  shall  be  held  to  have 
been  abandoned,  unless  otherwise  ordered  by  the  Su- 
preme Court. 

PILLORY    ABOLISHED. 

Sec.  81.— The  punishment  of  the  pillory  shall  not 
be  awarded  by  any  Court. 

The  pillory  was  a  frame  erected  in  a  public  place 
on  a  pillar,  and  made  with  holes  and  moveable  boards. 
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throujrh  which  the  heads  and  hands  of  criminals  were 
put.  The  i)uni8hraent  of  the  pillory,  which  had  been 
abolished,  in  Engiiind,  in  all  other  cases,  by  56  Geo. 
III.,  ch  138,  was  retained  for  the  punishment  of  per- 
jury and  subornation  of  perjury,  but  it  is  now  alto- 
.  ,^rether  abolished  by  7  Wm.  IV.,  and  1  Vic,  ch.  23 :  1 
(Jhitty,  C.  L.  797 ;  Wharton,  law  lexicon.  Verb.  Pillory. 

A  ludicrous   story  is   told  of  Chief-Justice  Pratt. 
While  on  a  visit  to  the  Lord  Dacre,  in  Essex,  accom- 
panied in  a  walk  by  a  gentleman  notorious  for  his  ab- 
sence of  mind,  he  came  to  the  parish,  stocks  (pillory). 
Having  a  wish  to  know  the  nature  of  the  punishment, 
the  Chief  Justice  begged  his  companion  to  open  them, 
so  that  he  might  try.^    This  being  done,  his  friend 
sauntered  on  and  totally  forgot  him.     The  imprisoned 
Chief  tried  in  vain  to  release  himself,  and,  on  asking 
a  peasant  who  was  passing  by  to  let  him  out,  was 
laughed  at,  and  told  he  "  wasn't  set  there  for  nothing." 
He  was  soon  set  at  liberty  by  the  servants  of  his  host. 
Alterwards,  on  the  trial  of  an  action  for  false  im- 
prisonment against  a  magistrate  by  some  fellow  whom 
he  had  set  in  the  stocks,  on  the  counsel  for  the  defend- 
ant ridiculing  the  charge  and  declaring  that  it  was  no 
punishment    at    all,   his    lordship    leaned   over  and 
whispered,  "  Brother,  were  you  ever  in  the  stocks  ?  " 
The  counsel  indignantly  replied :  "  Never,  my  lord." 
"Then  I  have  been,"  said  the  Chief  Justice,   "and  I 
can  assure  you  it  is  not  the  trifle  you  represent  it :  " 
Fo88,  Biographical  Dictionary  of  the  Judges  of  Eng- 
land. 
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PERSONS   CONVICTED  .ON  CONFESSION,  ETC. 

Sec.  82.— Any  person  indicted  lor  any  offence  made 
capital  by  any  statute,  shall  be  liable  to  the  same 
punishment,  whether  he  be  convicted  by  verdict  or 
confession,  and  this,  as  well  in  the  case  of  accessories 
as  of  principals. 

This  is  an  ex  abundcmti  cautela  enactment,  and  not 
calling  for  any  observations. 

SECOND  CONVICTION   FOR  FELONY. 

Sec.  83.— If  any  person  be  convicted  of  felony  not 
punishable  with  death,  committed  after  a  previous 
conviction  for  felony,  such  person  shall,  on  subsequent 
conviction,  be  imprisoned  in  the  penitentiary  for  life 
or  for  any  term  not  less  than  two  years,  or  be  im- 
prisoned in  any  other  gaol  or  place  of  confinement  for 
any  term  less  than  two  years,  with  or  without  hard 
labour,  unless  some  other  punishment  be  directed  by 
any  statute  for  the  particular  offence,  in  which  case 
the  offender  shall  be  liable  to  the  punishment  thereby 
awarded,  and  not  to  any  other. 

This  clause  is  taken  from  the  7-8  Geo.  IV.  ch.  28,  sec. 
11  of  the  Imperial  Statutes.  The  Imperial  Act  pro- 
vides at  length  for  the  procedure  in  such  cases,  but 
this  is  provided  for,  in  Canada,  by  section  26  (see  ante) 
of  the  Procedure  Act  of  1869,  under  which  will  be 
found  observations  which  are  entirely  applicable  to 
the  present  clause. 
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KSOAPE  AND  FELONIOUS  RESCUE. 

Sec.  84.— Whosoever  escapes  from  or  rescues,  or  aids 
in  rescuing  any  oth(>r  person  from  lawful  custody,  or 
makes  or  causes  any  breach  of  prison,  if  such  offence 
does  not  amount  to  felony,  is  guilty  of  misdemeanor, 
and  shall  be  liable  to  be  imprisoned  in  any  gaol  or 
place  of  confinement  for  any  period  less  than  two 
years ;— and  whosoever  is   convicted    of  a  felonious 
rescue,  shall  in  any  case  where  no  special  punishment 
is  provided  by  any  statute,  be  liable  to  be  imprisoned 
in  the  penitentiary  lor  any  term  not  exceeding  seven 
years,  and  not  less  than  two  years,  or  to  be  imprisoned 
in  any  other  gaol  or  place  of  confinement  for  any  term 
less  than  two  years,  wjth  or  without  hard  labour,  and 
with  or  without  solitary  confinement. 

Sec.  85.— Whosoever  knowingly  and  unlawfully, 
under  colour  of  any  pretended  authority,  directs  or 
procures  the  discharge  of  any  prisoner  not  entitled  to 
bo  so  discharged,  is  guilty  of  misdemeanor,  and  shall 
be  liable  to  be  imprisoned  in  any  gaol  or  place  of  con- 
finement for  any  period  less  than  two  years,  and  the 
person  so  discharged  shall  be  held  to  have  escaped. 

By  the  common  law,  and  the  25  Edw  III.  oh.  89,  if 
a  Justice  of  the  Peace  bails  a  person  not  bailable  by 
law,  he  is  guilty  of  a  negligent  escape,  and  finable. 
The  first  part  of  section  85  of  the  Procedure  Act  is 
then  but  a  confirmatory  enactment  of  this  law,  with  a 
new  and  definite  punishment.  But  the  last  part  of  it 
enacting  that  a  person  bailed  illegally  is  guilty  of  a 
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negligent  escape  was  never  law  before,  and  seems 
an  extraordinary  enactment.    Of  course,  if  a  prisoner 
linds  the  doors  of  his  prison  opened,  he  is  not  allowed 
to  take  advantage  of  it  and  run  away  ;  if  he  does  so, 
he  is  guilty  of  an  escape,  as  will  be  seen  hereafter'; 
but  if  a  Justice  of  the  Peace  admits  him  to  bail,  surely,' 
if  he  has  obtained  the  Justice's  order  without  fraud 
or  artifice  of  any  kind,  he  ought  not  to  be  punished  for 
not  going  voluntarily,  without  restraint,  to  the  gaoler 
and  saying  to  him  ;    "  Here  I  am  ;  you  must  put  me  in 
prison  :  that  Justice  of  the  Peace  who  has  let  me  go 
free  did  not  know  what  he  was  doing."     And,  in  fact, 
the  gaoler  would  rightly  refuse,  in  this  case,  tJ  receive 
him  without  a  warrant,  of  which  the  prisoner  would 
certainly  not  be  the  bearer.    Such  an  enactment  ought 
to  be  struck  off  our  statute  book. 

The  above  section  84  provides  the  punishment  for 
escapes  and  felonious  rescues.      Though  it  says  what 
the  punishment  shall  be  in  escapes  as  an  offence  by  a 
prisoner,  or  prison-breakings,  when  such  are  misde- 
meanors, it  does  not  provide  for  the  punishment  when 
such  are  felonies,  or  for  escape  as  an  offence  by  an 
officer,  and  is  defective  in  that  respect.     Felonious 
rescues  only  are  provided  for  in  the  last  part  of  the 
clause,  and  escapes  as  an  offence  by  officers,  whether 
felonious  or  not,  and  prison-breakings,  when  felonious, 
remain  punishable  at  common  law,  whilst  escapes,  as 
against  prisoners,  and  prison-breakings  that  are  mis- 
demeanors  are  now,  by  the  said  clause,  punishable  by 
imprisonment  for  any  period  less  than  two  years. 
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Section  4  of  the  C.  H.  U.  C,  ch.  97,  which  provided 
ior  the  punishment  of  persons  guilty  of  rescuing  or 
attom[)ting  to  rescue  prisoners  convicted  of  murder 
or  committed  for  murder,  is  repealed,  by  the  Gene- 
ral Repeal  Act  of  18H9.     It  was  taken  from  the  Im- 
j)erial   Statute,  2f    Oeo.  II.  ch.  87,   sec.  9,  which  is 
also  repealed  in  England.     Sec.  6  of  ch.  148,  of  the 
Revised  Statutes  of  New  Brunswick,  and  sec.  6  of  ch. 
163  of  the  Revised  Statutes  of  Nova  Scotia  are  also 
repealed  by  the   General  Repeal  Act.      So  that  the 
criminal  offences  of  escape,  prison-breaking  and  rescue 
fall  entirely  under  the  common  law  and  the  Imperial 
Statutes  in  force  in  the  Dominion,  and  under  sections 
84  and  85  of  the  Procedure  Act  of  1869,  as  to  the  pun- 
ishment thereof,  with,  the  exception  of  such  of  these 
offences  as  are  specially  provided  for  in  the  "Act  re- 
pecting  Penitentiaries  "  of  1875,  38  Vic.  ch.  44. 

It  may  then  be  useful  to  see  Ist,  what  is  an  escape ; 
2ndly,  when  is  an  escape  a  felony,  and  when  a  misde- 
meanor; 3rdly,  what  is  a  prison-breaking,  and  when 
is  it  a  felony  or  a  misdemeanor ;  4thly,  what  is  a  rescue 
and  when  is  it  a  felony  or  a  misdemeanor. 

What  18  an  escape.— An  escape  is  where  one  who  is 
arrested  gains  his  liberty  without  force  before  he  is 
delivered  by  due  course  of  law.  The  general  princi- 
pie  of  the  law  on  the  subject  is  that  as  all  persons  are 
bound  to  submit  themselves  to  the  judgment  of  the 
law,  and  to  be  ready  to  be  justified  by  it,  those  who, 
declining  to  undergo  a  legal  imprisonment  when 
arrested  on  criminal  process,  free  themselves  from  it 
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by  any  artifice',  and  »iludo  the  vipilanco  of  their  keepers, 
ur«|  j<uilty  ol  an  oflenco  of  the  nature  of  a  misaemeanor. 
Ft  is  also  criminal  in  a  prisoner  to  escape  from  lawful 
confinement,  though  no  force  or  artifice  be  used  on  his 
l)art  to  eftect  such  purpose.  Thus,  if  a  prisoner  j?o 
out  of  his  prison  without  any  obstruction,  the  doors 
being  opened  by  the  consent  or  negligence  of  the 
gaoler,  or  if  he  escape  in  any  other  manner,  without 
using  any  icind  of  force  or  violence,  he  will  be  guilty 
of  a  misdemeanor:  Metj.  vs.  Km/ent,  11  Cox,  64.  The 
officer  by  whose  default  a  prisoner  gains  his  liberty 
before  he  is  legally  discharged  is  also  guilty  of 
the  offence  of  escape,  divided  in  law,  then,  in  two 
offences,  a  voluntary  escape  or  a  ner/Hgent  escape.  To 
constitute  an  escape,  there  must  have  been  an  actual 
arrest  in  a  criminal  matter. 

A  voluntary  escape  is  where  an  oflScer,  having  the 
custody  of  a  prisoner,  knowingly  and  intentionally 
gives  him  his  liberty,  or  by  connivance  suffers  him  to 
go  free,  t  ither  to  save  him  from  his  trial  or  punishment, 
or  to  allow  him  a  temporary  liberty,  on  his  promising 
to  return,  and,  in  fact,  so  returning.  Though,  some 
of  the  books  go  to  say  that,  in  this  last  case,  the 
offence  would  amount  to  a  negligent  escape  only. 

A  negligent  escape  is  where  the  party  arrested  or 
imprisoned  escapes  against  the  will  of  him  that  arrests 
or  has  him  in  charge,  and  is  not  freshly  pursued  and 
taken  again  before  he  has  been  lost  sight  of.  And 
m  this  case,  the  law  presumes  negligence  in  the  ofli- 
cer,  till  evident  proof  on  his  part  to  the  contrary. 
The  Sheriff  is  as  much  liable  to  answer  for  an  escape 
suffered  by  his  officers,  as  if  he  had  actually  suffered 
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it  himself!  A  Justice  of  the  Peace  who  bails  a  person 
not  bailable  by  law  is  guilty  of  a  negligent  escape, 
and  the  person  so  discharged  is  held  to  have  escaped  ': 
sec.  85  of  the  Procedure  Act. 


When  is  an  escape  a  felony,  and  ivhen  a  misdemeanor. 
—An  escape  by  a  prisoner  himself  is  no  more  than  a 
misdemeanor,  whatever  be  the  crime  for  which  he  is 
imprisoned.     Of  course,  this  does  not  apply  to  prison- 
breaking,  but  simply  to  the  case  of  a  prisoner  running 
away  from  the  officer  or  the  prison  without  force  or 
violence.     This  offence  falls  under  the  first  part  of  sec. 
84  of  the  Procedure  Act,  and  is  punishable  by  impri- 
sonment for  any  period  less  than  two  years.     An  officer 
guilty  of  &  voluntary  escape  is  involved  in  the  guilt  of 
the  same  crime  of  which  the  prisoner  is  guilty,  and 
subject  to  the  same  punishment,  whether  the  person 
escaping  were  actually  committed  to  some  gaol,  or  un- 
der an  arrest  only,  and  not  committed,  and  whether 
the  offence  be  treason,  felony  or  misdemeanor,  so  that, 
for  instance,  if  a  gaoler  voluntarily  allows  a  prisoner 
committed  for  larceny  to  escape,  he  is  guilty  of  a  felon- 
ious escape,  and  punishable  as  for  larceny,  whilst  if 
such  prisoner  so  voluntarily  by  him  allowed  to  escape 
was  committed  for  obtaining  money  by  faise  pretences, 
the  gaoler  is  then  guilty  of  a  misdemeanor,  punishable 
under  the  common  law,  by  fine  or  imprisonment,  or 
both,  as  sec.  84  of  the  Procedure  Act  does  not  apply  to 
escape  as  an  offence  by  an  officer  or  gaoler,  either  when 
a  felony  or  a  misdemeanor.     Greaves,  note  r,  1  Bussell, 
587,  says  that  the  gaoler  might  also,  in  felonies,  be 
fried  as  an  accessory  after  the  fact,  for  voluntary  escape, 
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under  31  Vic.  ch.  72  of  our  Statutes.  A  negligent 
escape  is  always  a  misdemeanor,  and  is  punishable,  at 
common  law,  by  fine  or  imprisonment  or  both,  section 
84  of  the  Procedure  Act,  as  remarked  before,  not  apply- 
mg  to  escapes  as  an  offence  as  against  the  officer  even 
when  such  are  only  misdemeanors. 

Wluit  is  a  prison-hreakmg,  and  when  is  it  a  felony  or 
a  mudenuanor.-The  offence  of  prison-breach  is  . 
breakmg  and  going  out  of  prison  by  force  by  one  law- 
uUy  confined  therein.    Any  prisoner  who  frees  him- 
self from  lawful  imprisonment  by  what  the  law  calls 
a  breaking,  commits  thereby  a  felony  or  amisdemeanor 
according  as  the  cause  of  his  imprisonment  wasof  one 
grade  or  the  other.     But  a  mere  breaking  is  not  suf- 
hcient  to  constitute  this  offence :   the  prisoner  must 
have  escaped.     The  breaking  of  the  prison  must  be 
an  actual  breaking,  and  not  such  force  and  violence 
only  as  may  be  implied  by  construction  of  law      Anv 
place  where  a  prisoner  is  lawfully  detained  is  a  prison 
quoad  this  offence,  so  a  private  house  is  a  prison  if  the 
prisoner  is  in  custody  therein.    If  the  prison-breakinff 
IS  by  a  person  lawfully  committed  for  a  misdemeanof 
It  IS,  as  remarked  before,  a  misdemeanor,  and  then 
punishable  under  section  84  of  the  Procedure  Act- 
but  If  the  breaking  is  by  a  person  committed  for  felonv'  • 
then  his  offence  amounts  to  felony,  and  would  be 
punishable,  under  sec.  88  of  the  Procedure  Act. 

A  prisoner  was  indicted  for  breaking  out  from  ^k. 
lock-up,  being  then  in  lawful  custody  for  felonv  "7t 
appeared^hat  the  prisoner  and  another  man  had  been 
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given  into  the  custody  of  a  police  officer,  without  war- 
rant, on  a  charge  of  stealing  a  watch  from  the  person. 
They  were  taken  before  a  Magistrate.  No  evidence 
was  taken  upon  oath,  but  the  prisoner  was  remanded 
for  three  days.  The  prisoner  broke  out  of  the  lock-up 
and  returned  to  his  home.  He  appeared  before  the 
Magistrate  on  the  day  to  which  the  hearing  of  the 
charge  had  been  adjourned,  and  on  the  investigation 
of  the  charge,  it  was  dismissed  by  the  Magistrate,  who 
stated  that  in  his  opinion  it  was  a  lark,  and  no  jury 
would  convict.  The  prisoner  contended  that  the 
charge  having  been  dismissed  by  the  Magistrate,  he 
could  not  be  convicted  of  prison-breaking,  citing  1  Hale, 
610,611,  that  if  a  man  be  subsequently  indicted  for 
the  original  offencie  and  acquitted,  such  acquittal 
would  be  a  sufficient  defence  to  an  indictment  for 
breach  of  prison.  But  Martin,  B.,  held  that  a  dismis- 
sal by  the  Magistrate  was  not  tantamount  to  an  acquit- 
tal upon  an  indictment,  and  that  it  simply  amounted 
to  this,  that  the  justices  did  not  think  it  advisable  to 
proceed  with  the  charge,  but  it  was  still  open  to  them 
to  hear  a  fresh  charge  against  him.  The  prisoner  was 
found  guilty  •  Beg.  vs.  Waters,  12  Cox,  390. 


What  is  a  rescue  and  when  is  it  a  felony  or  a  misde- 
meanor.— Rescue  is  the  forcibly  and  knowingly  freeing 
another  from  an  arrest  or  imprisonment.  A  rescue  in 
the  case  of  one  charged  with  felony  is  felony  in  the 
rescuer,  and  a  misdemeanor,  if  the  prisoner  is  charged 
with  a  misdemeanor.  But  though,  upon  the  principle 
that  wherever  the  arrest  of  a  felon  is  lawful  the  rescue 
of  him  is  a  felony,  it  will  not  be  material  whether  the 
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party  arrested  for  felony,  or  suspicion  of  felony,  be  in 
the  custody  of  a  private  person  or  of  an  officer,  yet  if 
he  be  m  the  custody  of  a  private  person,  it  seems  that 
the  rescuer  should  be  shown  to  have  knowledge  of 
the  partv  being  under  arrest  for  felony.     The  1 6  Geo. 

attempt  to  make  his  escape  from  any  gaol,  although  no 
escape  is  actually  made,  if  such  prisoner  is  comm^itted 
for  a  felony,  expressed  in  the  warrant  of  commitment 
and  a  misdemeanor,  if  such  prisoner  is  detained  for  a 

Z!rT'  ^^f\«^-  --counting  to  one  hundred 
pounds,  also,  under  the  same  circumstances,  either  a 
elony  or  a  misdemeanor,  to  convey  any  disguise  or 
instruments  mto  any  prison,  to  facilitate  the  escape  of 
prisoners.  A  rescue,  either  when  a  felony  or  a  mis 
demeanor,  is  now  punishable  under  section  84  of  the 
Procedure  Act 

Sections  17  and  39  of  the  Act  concerning  offences 
against  the  person  contain  special  enactments  on  as- 
saults with  intent  to  resist  or  prevent  lawful  apprehen- 
sions :  see,  ante,  Vol.  1,  pp.  244,  285. 

The  authorities  referred  to  for  the  above  synopsis  of 
the  law  on  escape,  rescue,  and  prison-breaking  are  1 
Russell  581  et  seq. ;   4  Stephen^s  Comm.  227  .^  sea  ■ 

r        nll''''^  2  Bav^kins,  p.   183;  5th  Rep.  Cr  L 
Com.  (1840)  p.  53 ;  2  Bishop,  Cr.  L.  1066. 

0  fl,  r'   .  f r   '  '^^'*-  ^^^  '  ^  ^^'•^'^  J^«t-  1332 

2  Hums  Just.  10.  ' 
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By  sec.  49,  of  the  Procedure  Act,  upon  an  intiictment 
for  any  of  the  offences,  the  defendant  may  be  found 
guilty  of  the  attempt  to  commit  the  offence  cliarged,  if 
the  evidence  warrants  it. 


By  sec.  64,  of  ch.  77,  Consol.  Stat.  L.  C.  the  forgery 
or  uttering  of  a  certificate,  required  by  the  clauses  re- 
lating to  the  Court  of  Crown  Cases  Reserved  and  the 
erection  thereof,  with  the  intent  to  cause  any  person 
to  be  discharged  from  custody,  is  declared  to  be  a 
felony.  The  corresponding  Statutes  of  Ontario,  New 
Brunswick,  and  Nova  Scotia  have  not  that  clause. 

The  following  are  the  clauses  of  the  Penitentiary 
Act  of  1875,  ch.  44,(38  Vic.  on  escapes  and  rescues  of 
convicts. 

Sec.  26. — Every  prisoner  who,  being  ordered  to  be 
detained  in  any  penitentiary,  escapes  from  the  person 
or  persons  having  the  lawful  custody  of  such  prisoner, 
when  being  conveyed  thereto,  shall  be  guilty  of  felony, 
and  being  convicted  thereof,  shall  not  have  less  than 
two  years  added  to  the  original  term  of  his  imprison- 
ment, and  any  prisoner  who  at  any  time  breaks  prison 
or  escapes,  or  attempts  to  escape  from  the  custody  of 
any  officer,  guard  or  other  servant  of  the  penitentiary 
while  at  work,  or  passing  to  or  from  work,  either 
within  or  beyond  the  prison  walls  or  penitentiary 
limits,  shall,  on  conviction  thereof,  be  punished  by  an 
addition  not  exceeding  three  years  to  the  term  of  his 
imprisonment,  besides  forfeiting  the  whole  of  the 
period  of  remission  of  sentence  hereinafter  mentioned, 
which  he  may  have  earned,  and  he  may  also  be  again 
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confined  in  the  penal  prison  or  solitary  cells  if  any 
attached  to  such  penitentiary,  as  in  the  orison  rules 
may  be  prescribed. 

The  first  part  of  this  clause  makes  it  a  felony  for  a 
convict  to  escape,  when  being  conveyed  to  any  peniten- 
tial^, whether  he  stands  convicted  of  a  felony  or  a 
misdemeanor.  The  attempt  to  escape,  .nlien  being  .^> 
conveyed,  is  not  provided  for  by  the  clause,  and  would 
in  consequence,  fall  under  the  common  law,  and  be  a 
misdemeanor,  punishable  by  fine  or  imprisonment,  or 
both. 

Sec.  27.-Every  prisoner  in  any  penitentiary,  who 
at  any  time  attempts  to  break  prison,  or  who  forcibly 
breaks  out  of  his  cell,  or  makes  any  breach  therein 
with  intent  to  escape  therefrom,  whether  successful  o- 
'»ot,  shall,  on  conviction  thereof,  be  punished  by  an 
addition  not  exceeding  one  year  to  the  term  of  hisim- 
prisonment,  besides  forfeiting  the  whole  of  the  period 
ot  remission  of  sentence  earned  by  him,  and  being 
again  confined  as  in  the  next  preceding  section  men- 
tioned. 

This  clause  does  not  say  whether  the  off-ences  there- 
111  mentioned  shall  be  felonies  or  misdemeanors,  and 
to  establish  the  degree  of  each  of  these  offences  re- 
course must  be  had  to  the  common  law  rules  on  the 
subject. 

Sec.  29.-Every  person  who  rescues  or  attempts  to 
rescue  any  prisoner,  while  being    conveyed  to  any 
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penitentiary,  or  while  being  imprisoned  therein,  or 
while  passing  to  or  from  work  at  or  near  any  peniten- 
tiary, and  every  person  who,  by  supplying  a-ms,  tools 
or  instruments  of  disguise,  or  otherwise  in  any  manner 
aids  any  such  prisoner  in  any  escape  or  attempt  at 
escape,  shall  be  guilty  of  felony. 

The  punishment,  not  being  specially  provided  for, 
would  be  guided  by  sec.  88  of  the  Procedure  Act. 

In  Reg.  vs.  Payne,  12  Cox,  231,  it  was  held  that  a 
crowbar  came  within  the  words  "  any  other  article  or 
thing"  in  the  clause  of  the  Imperial  Prisons  Act  of 
1865,  to  which  the  above  section  of  the  Canadian 
Statute  corresponds.  There  is  no  doubt  that  it  would 
be  so  held  here:<  the  words  "arms,  tools,"  clearly 
include  a  crowbar. 

Sec.  30 — .Every  person  having  the  custody  of  any 
such  prisoner  as  aforesaid,  or  being  employed  by  the 
person  having  such  custody,  as  a  keeper,  turnkey, 
guard  or  assistant,  who  carelessly  allows  any  such 
convict  to  escape,  shall  be  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall  be  liable  to  line  or 
imprisonment  or  to  both,  at  the  discretion  of  the  Court ; 
and  every  such  person  as  aforesaid,  who  knowingly  or 
willingly  allows  any  such  convict  to  escape  shall  be 
guilty  of  felony. 


The  last  part  of  this  clause  makes  a  voluntary  escape 
as  regards  the  penitentiary  and  any  prisoner  being 
conveyed  thereto,  a  felony,  whether  the  prisoner  is 
convicted  of  a  felony  or  of  a  misdemeanor,  and  is,  in 
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this  respect,  a  deviation  from  the  common  law.  The 
first  part  of  the  clause  is  the  common  law  on  the  sub- 
ject. 


f-  i 


PUNISHMENT   FOR  FRAUD,  CHEATING  OR  CONSPIRACY. 

Sec.  86.— Whosoever  is  convicted  of  fraud  or  of 
cheating,  or  of  conspiracy,  shall,  in  any  case  where  no 
special  punishment  is  provided  by  any  statute,  be 
hable  to  be  imprisoned  in  the  penitentiary  for  any 
term  not  exceeding  seven  years,  and  not  less  than  two 
years,  or  to  be  imprisoned  in  any  other  gaol  or  place 
of  confinement  for  any  term  less  than  two  years,  with 
or  without  hard  labour,  and  with  or  without  solitary 
confinement. 

The  Imperial  Act,  14-15  Vic,  ch.  100,  sec.  29  {Lord 
Campbell's  Act),  also  provides  for  the  punishment  of 
cheats,  frauds  and  conspiracies,  not  otherwise  specially 
provided  for. 

In  Eeg.  vs.  Roy,  11  L.  C.  Jur.  94,  Mr.  Justice  Drum- 
mond  said  :  "  The  only  cheats  or  frauds  punishable  at 
common  law  are  the  fraudulent  obtaining  of  the  pro- 
perty of  another  by  any  deceitful  and  illegal  practice, 
or  token,  which  affects  or  may  affect  the  public,  or  mch 
frauds  as  are  levelled  against  the  public  justice  of  the 
realmy 


It  is  not  every  species  of  fraud  or  dishonesty  in 
transactions  between  individuals  which  is  the  subject 
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matter  of  a  criminal  charge  at  common  law :  2  East 
P.  C.  816. 

Fraud,  to  be  the  object  of  criminal  prosecution,  must 
be  of  that  kind  which  in  its  nature  is  calculated  to  de- 
fraud numbers,  as  false  weights  or  measures,  false 
tokens,  or  where  there  is  a  conspiracy:  per  Lord 
Mansfield,  Reg.  vs.  Wkeatly,  3  Burr.  1125. 

So  cheats,  by  means  of  a  bare  lie,  or  false  affirma- 
tion in  a  private  transaction,  as  if  a  man  selling  a  sack 
of  corn  falsely  affirms  it  to  be  a  bushel,  where  it  is 
greatly  deficient,  has  been  holden  not  to  be  indict- 
able :   R.  vs.  Finkney,  2  East,  P.  C.  818. 

So,  in  R.  vs.  Ghannell,  2  East,  P.  C.  818,  it  was  held 
that  a  miller  charged  with  illegally  taking  and  keep- 
ing  corn  could  not  be  criminally  prosecuted. 

And  in  Rex.  vs.  Lara,  cited  in  2  East,  P.  C.  819,  it 
was  held  that  selling  sixteen  gallons  of  liquor  for  and 
as  eighteen  gallons,  and  getting  paid  for  the  eighteen 
gallons,  was  an  unfair  dealing  and  an  imposition,  but 
not  an  indictable  offence. 

The  result  of  the  cases  appears  to  be,  that  if  a  man 
sell  by  false  weights,  though  only  to  one  person,  it  is 
an  indictable  offence,  but  if,  without  false  weights,  he 
sell,  even  to  many  persons,  a  less  quantity  than  he  pre- 
tends to  do,  it  is  not  indictable  :  2  Russell,  610  ;  Reg. 
vs.  Eagleton,  Dears.  376,  516. 
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If  a  man,  in  the  course  of  his  trade,  openly  and  pub- 
licly carried  on,  were  to  put  a  false  mark  or  token 
upon  an  article,  so  as  to  pass  it  off  as  a  genuine  one, 
when  in  fact  it  was  only  a  spurious  one,  and  the  arti- 
cle was  sold  and  money  obtained  by  means  of  that 
false  token  or  mark,  that  would  be  a  cheat  at  common 
law,  but  the  indictment,  in  such  a  case,  must  show 
clearly  that  it  was  by  means  of  such  false  token  that 
the  defendant  obtained  the  money :  by  Chief  Justice 
Cockburn,  in  Reg.  vs.  Cloat,  Dears.  &  B.  466 ;  7  Cox 
494. 

Offences  of  this  kind  would  now  generally  fall  under 
the  "Trade  Marks  Ofences  Act":  see,  ante,  Yo\.  1, 
page  113. 

Frauds  and  cheats  by  forgeries  or  false  pretences  are 
also  regulated  by  Statute :  see,  ante,  Vol.  1  pages  65 
684 

All  frauds  affecting  the  Crown  or  the  public  at  large 
are  indictable,  though  arising  out  of  a  particular  tran- 
saction or  contract  with  a  private  party.  So  the  giv- 
ing to  any  person  unwholesome  victuals,  not  fit  for 
man  to  eat,  lucri  causa,  or  from  malice  and  deceit  is  an 
indictable  misdemeanor  :  2  East.  P.  C.  821,  822.  And 
if  a  baker  sell  bread  containing  alum  in  a  shape  which 
renders  it  noxious,  although  he  gave  directions  to  his 
servants  to  mix  it  up  in  a  manner  which  would  have 
rendered  it  harmless,  he  commits  an  indictable  offence  : 
he,  who  deals  in  a  perilous  article,  must  be  wary  how 
he  deals;  otherwise,  if  he  observe  not  proper  caution, 
he  will  be  responsible.     The  intent  to  injure  in  such 
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cases  is  presumed,  upon  the  universal  principle  that 
when  a  man  does  an  act  of  which  the  probable  conse- 
quence maybe  highly  injurious,  the  intention  is  an  in- 
ference of  law  resulting  from  doing  the  act :  R$x.  vs. 
Dixon,  8  M.  &  S.  11. 

If  a  person  maim  himself  in  order  to  have  a  more 
specious  pretence  for  asking  charity,  or  to  prevent  his 
being  enlisted  as  a  soldier,  he  may  be  indicted,  and  on 
conviction,  punished  under  sec.  86  of  the  Procedure 
act.   1  Haivkina,  p.  108;  I  Muaaell,  608. 


Cheating  at  games,  cards,  or  in  betting  are  provided 
by  sec.  97  of  the  Larceny  Act :  see,  ante,  Vol.  1 ,  p. 


for 
604, 


Cheats  and  frauds  by  bankrupts,  traders,  &c.,  are 
provided  for  by  the  Insolvency  Act  o/1875  ;  38  Vic.  ch. 
16. 

In  indictments  for  a  cheat  or  fraud  at  common  law, 
it  is  not  sufficient  to  allege  generally  that  the  cheat  or 
fraud  was  effected  by  means  of  certain  false  tokens  or 
false  pretences,  but  it  is  necessary  to  set  forth  what 
the  false  tokens  or  pretences  were,  so  that  the  Court 
may  see  if  the  false  tokens  or  pretences  are  such  with- 
in the  law :  2  East,  P.  C.  837.  But  the  indictment  will 
be  sufficient  if  upon  the  whole  it  appears  that  the 
money  has  been  obtained  by  means  of  the  pretence  set 
forth,  and  that  such  pretence  was  false  :  2  East.  P.  C. 
838. 
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It  would  seem  that  sec.  113  of  the  Larceny  Act,  see, 
Hnte,  Yol  1,  page  628,  does  not  apply  to  cheats' and 
frauds  at  common  law,  and  that  therefon-,  the  Court 
has  no  power  of  awarding  restitution  of  the  property 
fraudulently  obtained,  upon  convictions  on  indictments 
other  than  those  brought  under  the  Larceny  Act  •  2 
Bast  P.  C.  839. 

Upon  an  indictment  for  any  misoomeanor,  if  it  ap- 
pears  to  the  jury  upon  the  evidence  that  the  defendant 
did  not  complete  the  offence  charged,  but  that  he  was 
guilty  only  of  an  attempt  to  commit  the  same,  the  jury 
may  convict  of  the  attempt:  sec.  49,  Procedure  Act  of 
1869. 


It  would  seem  that  an  indictment  for  a  cheat  or  a 
fraud  at  common  law  is  not  to  be  preceded  by  any  of 
the  formalities  required  by  section  28  of  the  Procedure 
Act.     Sed  qucBve  ? 

By  sec.  50  of  the  Procedure  Act,  if  upon  the  trial  of 
any  person  for  any  misdemeanor,  it  appears  that  the 
facts  given  in  evidence,  while  they  include  such  misde- 
meanor, amount  in  law  to  a  felony,  such  person  shall 
not,  by  reason  thereof,  be  entitled  to  be  acquitted  of 
such  misdemeanor,  unless  the  Court  thinks  fit  to  dis- 
charge the  jury,  and  to  direct  such  person  to  be  indict- 
ed for  felony. 

Section  86  of  the  Procedure  Act  now  under  consi- 
deration, also  provides  for  the  punishment  of  conspira- 
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cy,  when  not  otherwise  specially  provided  for  by  any 
Statute. 


Conspiracies  to  murder  are  provided  lor  by  sec.  3  of 
the  Act  of  1869,  concerning  offences  against  the  person ; 
ante,  Vol.  I,  page  220.  Assaults  arising  from  conspira- 
cies are  regulated  by  sec.  42  of  the  same  Statute  ;  a7ite, 
Vol.  1,  page  289.  The  Trade  Union  Act,  85  Vic.  ch.  30,' 
has  also  special  enactments  as  to  conspiracies  between 
workmen;  ari<e,  Vol.  I,  page  292. 

Conspiracy  is  a  combination  of  two  or  more  persons 
to  accomplish  some  unlawful  purpose,  or  a  lawful 
purpose  by  unlawful  means.  This  is  the  deHnition  of 
conspiracy  as  given  by  Lord  Denman  in  M.  vs.  Seward, 
1  A.  &  E.  713 ;  and  though  questioned  by  the  learned 
Judge  himself  in  Mey.  vs.  Peck,  9  A.  &  E.  683,  as  an 
antithetical  definition,  and  in  Beg.  vs.  Kirig,  7  Q.  B. 
782,  as  not  sufficiently  comprehensive,  it  seems  to  be, 
so  far  adopted  as  the  most  correct  deHnition  of  this 
offence:  M.  vs.  Jones,  4  B.  &  Ad.  345 ;  3  Russell,  116. 
Bishop,  2  Cr.  L.  171,  has  in  a  clear  and  concise  manner 
said  "  Conspiracy  is  the  corrupt  agreeing  together  of 
two  or  more  persons  to  do,  by  concerted  action,  some- 
thing unlawful,  either  as  a  means  or  an  end." 

But  the  word  "  unlawful "  used  in  these  definitions 
of  conspiracy,  does  not  mean  "  indictable  "  or  "  crim- 
inal." The  combining  to  injure  another  by  fraud,  or 
to  do  a  civil  wrong  or  injury  to  another  is  an  indict- 
able conspiracy.  So  in  a  case  where  the  prisoner  and 
L.  were  in  partnership,  and  there  being  notice  of  dis- 
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solution,  prisoner  conspired  with  W.  &  P.  in  order  to 
cheat  L.  on  a  division  of  assets  at  the  dissolution,  by 
making  it  appear  by  entries  in  the  books  that  P.  was  a 
creditor  of  the  firm,  and  by  reason  thereof,  partnership 
property  was  to  be  abstracted  for  the  alleged  object  of 
satisfying  P.,  it  was  held  by  the  Court  of  Crown  Cases 
Reserved  that  this  was  an  indictable  conspiracy  :  Reg. 
vs.  Warburton,  11  Cox,  684. 

Mr.  Justice  Drummond,  in  Reg.  vs.  Roy,  11  L  C 
Jur.  93,  has  given  the  following  definition  of  conspir- 
acy :  "  A  conspiracy  is  an  agreement  by  two  persons 
(not  being  husband  and  wife),  or  more,  to  do  or  cause 
to  be  done,  an  act  prohibited  by  penal  law,  or  to  pre- 
vent the  doing  of  an  act  ordained,  under  legal  sanction, 
by  any  means  whatever,  or  to  do  or  cause  to  be  done, 
an  act,  whether  lawful  or  not  by  means  prohibited  by 
penal  law." 

No  indictment  for  conspiracy  can  be  preferred  un- 
less one  or  other  of  the  preliminary  steps  required  by 
sec.  28  of  the  Procedure  Act  of  1869  has  been  taken  : 
See  3  Russell,  116;  Archbold,  936;  Reg.  vs.  Levlne, 
10  Cox,  374;  Reg.  vs.  Lends,  11  Cox,  401;  Reg.  vs. 
Boulton,  12  Cox,  87  ;  2  Bishop,  Cr.  L.  169. 

PRISONERS  ESCAPING,  HOW  PUNISHED. 

Sec.  87.— Any  person  escaping  from  imprisonment 
shall,  on  being  retaken,  undergo  in  the  prison  he 
escaped  from,  the  remainder  of  his  term  unexpired  at 
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the  time  of  his  escape,  in  addition  to  the  punishment 
which  may  be  awarded  for  such  escape. 

This  enactment  is  clear  enough,  though  rather  er- 
roneously framed.  It  should  say  that  the  punishment 
for  the  escape  is  to  be  added  to  the  unexpired  term  of 
the  sentence,  and  not  that  the  unexpired  term  of  the 
sentence  is  to  be  added  to  the  punishment  for  the 
escape. 


HOW   FELONY  PUNISHED  WHEN    NOT  SPECIALLY  PRO- 
VIDED FOR— LENGTH  OF  IMPRISONMENT,  ETC. 

Sec.  88.— Every  person  convicted  of  felony  not  pun- 
ishable with  death  sh,all  be  punished  in  the  manner 
(if  any)  prescribed  by  the  Statute  or  Statutes  especially 
relating  to  such  felony ;  and  every  person  convicted 
of  any  felony  for  which  no  punishment  is  specially 
provided,  shall  be  liable  to  be  imprisoned  in  the  peni- 
tentiary for  life,  or  for  any  term  not  less  than  two 
years,  or  in  any  other  gaol  or  place  of  confinement  for 
any  term  less  than  two  years,  with  or  without  hard 
labour,  and  with  or  without  sohtary  confinement: 

7-8  Geo.  IV.  ch.  28,  sec.  8,  Imperial. 

Sec.  89.— When  an  offender  is  by  law  liable  to  be 
punished  by  imprisonment  for  life  or  for  an  indefinite 
term  of  years,  the  length  of  any  such  term  shall  be  in 
the  discretion  of  the  Court  passing  sentence  upon  the 
person  convicted ;  and  when  so  liable  for  a  term  not 
exceeding  a  certain  number  of  years,  the  length  of 
such  term  shall  likewise  be  in  the  discretion  of  the 
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Court,  within  such  limits  (if  any)  as  are  prescribed  by 
any  Statute  m  that  behalf. 

Sec.  90.— "When  imprisonment  is  to  be  awarded  for 
any  offence,  and  no  definite  period  is  fixed  bylaw,  the 
term  of  such  imprisonment  shall  always  be  in  the 
discretion  of  the  Court  passing  the  sentence ;  and  when 
a  fine  is  to  be  awarded  for  any  offence  and  no  amount 
is  fixed,  the  amount  shall  be  in  the  discretion  of  the 
Court  passing  the  sentence. 

Sec.  91.— The  period  of  imprisonment  in  pursuance 
of  any  sentence  shall  commence  on  and  from  the  day 
of  passing  such  sentence,  but  no  time,  during  which 
the  convict  may  be  out  on  bail,  shall  be  reckoned  as 
part  of  the  term  of  imprisonment  to  which  he  is  sen- 
tenced. 


if 


Sec.  92. — Whenever  sentence  is  passed  for  felony  on 
a  person  already  imprisoned  under  sentence  for  an- 
other crime,  the  Court  may  award  imprisonment  for  the 
subsequent  offence,  to  commence  at  the  expiration  of 
the  imprisonment  to  which  such  person  has  been  pre- 
viously sentenced ;  and  where  such  person  is  already 
under  sentence  of  imprisonment,  the  Court  may  award 
sentence  for  the  subsequent  oft'ence,  to  commence  at 
the  expiration  of  the  imprisonment  for  which  such 
person  has  been  previously  sentenced,  although  the 
aggregate  term  of  imprisonment  may  exceed  the  term 
for  which  such  punishment  could  otherwise  have  been 
awarded,  and  such  subsequent  imprisonment  if  for 
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any  term  not  less  than  two  years,  shall  be  in  the  peni- 
tentiary. 

Sec.  93. — When  the  sentence  of  imprisonment  is  for 
a  term  less  than  two  years,  such  imprisonment  shall, 
if  no  other  place  be  expressly  mentioned,  be  in  tlie 
common  gaol  of  the  district,  county  or  place  in  which 
the  sentence  is  pronounced,  or  if  there  be  no  common 
gaol  there,  then  in  that  common  gaol  which  is  nearest 
to  such  locality,  or  in  some  lawful  prison  or  place  of 
confinement  other  than  the  penitentiary,  in  which  the 
sentence  may  be  lawfully  executed. 

Sections  88,  89,  90  and  91  do  not  call  for  any  obser- 
vations. The  Statutes  creating  felonies  generally  pro- 
vide for  the  punishment  thereof  Ch.  6,  sec.  97  of  31 
Yic,  An  Act  respecting  the  Gimtoms  and  '' The  Peniten- 
tiary Act  of  1875,"  are  instances  of  exceptions  to  this 
rule,  and  the  felonies  thereby  created  would,  conse- 
quently, be  punishable  under  the  above  section  88  of 
the  Procedure  Act. 

Section  92  is  taken  from  the  7  &  8  Geo.  IV.,  ch.  68, 
section  10  of  the  Imperial  Statutes,  which  seem  decla- 
ratory of  the  common  law:  R.  vs.  Wilkes,  Burr.  2677 ; 
R.  vs.  Williams,  1  Leach,  536. 

Section  93,  in  New  Brunswick  and  Nova  Scotia,  was 
replaced  by  section  5  of  the  General  Repeal  Act  of  1869, 
32-33  Vic.  ch.  36,  which  enacted  that  any  offender  sen- 
tenced under  an  c:  the  Criminal  Acts  of  1868  or  1869, 
before  the  first  day  of  January,  187],  in  the  said  Pro- 


PROCEDUBE   IN   CRIMINAL   CASES. 


417 


vinces  to  imprisonment  for  a  term  less  than  two  years 
might  be  sentenced  to  undergo  such  imprisonment  in 
the  Pern  en  lary.     But  by  33  Vic.  ch.  30,  section  6  it  is 
enacted  that  no  person  sentenced  in  New  Brunswick 
or  Nova  Scotia  to  imprisonment  with  hard  labour  for 
OSS  than  one  year,  shall  be  imprisoned  in  the  Peniten- 
^ary  after  the  1st  of  May,  1873,  and  that,  afterthe  1st  of 
May,  1874,  no  one  sentenced   to  imprisonment  with 
hard  labour  forless  than  two  years,  shall  be  imprisoned 
m  the  Penitentiary.     And  by  36  Vic.  ch.  52,  these  dates 
are  respectively  extended  to  the  1st  day  of  May,  1875 
instead  of  1st  of  May,  1873)  and  the  1st  of  May    1876 
(mstead  of  the  1st  of  May,  1874). 

SOLITARY   CONFINEMENT,    WHIPPING,  ETC 

Sec.  94.-When  a  person  has  been  convicted  of  an 
offence  for  which  imprisonment  other  than  in  the  Peni> 
tentiarymay  be  awarded, then  the  Court  may  sentence 
the  offender  to  be  imprisoned,  or  if  hard  labour  be  part 
of  the  punishment,  to  be  imprisoned  and  kept  to  hard 
labour  in  the  common  gaol,  or  other  place  of  confine- 
ment, and  If  solitary  confinement  be  part  of  the  punish- 
ment, may  also  direct  that  the  offender  shall  be  kept 
in  solitary  confinement  for  a  portion  or  for  portions  of 
the  term  of  such  imprisonment,  not  exceeding  one 
month  at  any   one  time,  and   not  exceeding   three 
months  in  any  one  year. 

Sec.  95.-menever  whipping  may  be  awarded  for 
any  indictable  offence,  the  Court  may  sentence  the 
offender  t^be  once  or  oftener  (butnotmore  than  three 
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times)  whipped  within  the  limits  of  the  prison  unde  r 
the  supervision  of  the  medical  officer  of  the  prison ; 
and  the  number  of  the  strokes,  and  the  instrument  with 
which  they  shall  be  inflicted,  shall  be  specified  by  the 
Court  in  the  sentence. 

These  two  clauses,  in  the  Imperial  Consolidation 
Acts  of  1861,  are  repeated  in  each  of  the  said  Acts. 
With  us,  they,  of  course,  apply  to  any  Statute  award- 
ing these  punishments,  whether  passed  before  or  since 
the  Confederation  of  the  Provinces. 

PENITENTIARIES — SENTENCE  TO  PENITENTIARIES. 


Sec.  96. — Each  of  the  penitentiaries  in  Canada  shall 
be  maintained  as  a  prison  for  the  confinement  and 
reformation  of  persons,  male  and  female,  lawfully  con- 
victed of  crime  before  the  Courts  of  Criminal  Jurisdic- 
tion of  that  Province  for  which  it  is  appointed  to  be 
the  penitentiary,  and  sentenced  to.  confinement  for 
life,  or  for  a  term  not  less  than  two  years  ;  and  when- 
ever any  offender  is  punishable  by  imprisonment,  such 
imprisonment,  if  it  be  for  life  or  for  two  years  or  any 
longer  term,  shall  be  in  the  penitentiary ;  but  this 
shall  not  prevent  the  reception  and  imprisonment  in 
any  penitentiary  of  any  prisoner  sentenced  for  any 
period  of  time  by  any  military,  naval  or  militia  Court 
Martial,  or  by  any  military  or  naval  authority  under 
any  Mutiny  Act,  or  of  any  prisoner  sentenced  in  New 
Brunswick  or  Nova  Scotia  to  imprisonment  with  hard 
labour  for  less  than  two  years. 
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Sec.  97.— The  sentence  of  any  person  to  be  impri- 
soned in  the  penitentiary  shall  (whether  expressed  or 
not)  include  hard  labour,  and  the  offender  so  sentenced 
shall  be  subject  to  the  discipline  and  regulations  of  the 
penitentiary,  prescribed  or  made  by  lawful  authority 
under  any  Statute  in  that  behalf 

See  ante,  under  section  93,  as  to  special  provisions 
m  New  Brunswick  and  Nova  Scotia,  on  imprisonments 
in  the  penitentiary. 

The  Penitentiary  Act  of  1875,  is  now  the  statute 
law  on  the  subject  for  the  whole  of  the  Dominion. 

For  the  Province  of  Manitoba,  sec.  7  of  34  Vic   ch 
14,  enacts  that  in  the  absence  of  any  penitentiary  build- 
mg,  any  common  gaol  or  other  place  of  confinement 
shall  be  held  to  be  a  penitentiary  for  the  confinement 
and  reformation  of  persons  convicted  of  crime  before 
the  Courts  of  the  said  Pro^ance,  and  sentenced  to  con- 
finement for  life,  or  for  a  term  of  not  less  than  two 
years,  and  whenever  any  offender  is  punishable  by  im- 
prisonment, such  imprisonment,  whether  it  be  for  life 
or  two  years,  or  for  any  longer  term,  shall  be  in  any 
such  common  gaol  or  other  place  of  confinement,  ac- 
cording to  the  judgment  of  the  Court. 

And  sec.  7  of  37  Vic.  ch.  42  contains  a  similar  enact- 
ment for  British  Columbia. 


REFORMATORY  PRISONS. 

Sec.  98,  08  amended  by  38  Vic.  ch.  43.— Provided 
always  that  the  Court  before  which  any  offender. 
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whose  age,  at  the  time  of  his  trial,  does  not,  in 
the  opinion  of  the  Court,  exceed  sixteen  years,  is 
convicted,  whether  summarily  or  otherwise,  of  any 
offence  punishable  by  imprisonment  may,  in  its 
discretion,  sentence  such  offender  to  imprisonment  in 
the  reformatory  prison  (if  any),  in  the  Province  in 
which  such  conviction  takes  place,  and  such  imprison- 
ment shall  in  such  case  be  substituted  for  the  imprison- 
ment in  the  penitentiary  or  other  place  of  confinement, 
by  which  the  offender  would  otherwise  be  punishable 
under  any  Act  or  law  relating  thereto,  which  shall  be 
construed  subject  to  this  provision :  Provided,  that  in 
no  case  shall  the  sentence  be  less  than  two  years'  or 
more  than  five  years'  confinement  in  such  reformatory 
prison,  and  in  every  case  where  the  term  of  imprison- 
ment is  fixed  by  law  to  be  more  than  five  years,  then 
such  imprisonment  shall  be  in  the  penitentiary. 

Special  provisions  for  the  Province  of  Quebec  are 
contained  in  the  32-33  Vic.  ch.  34,  and  the  34  Vic.  ch. 
30,  on  reformatory  prisons. 

The  Penitentiary  Act  of  1875  contains  provisions  for 
the  transfer  of  juvenile  oflFenders  from  the  penitentiary 
to  a  reformatory  prison,  or  from  a  reformatory  prison 
to  the  penitentiary. 

INSANE  PRISONERS. 


Sec.  99.— In  all  cases  where  it  is  given  in  evidence 
upon  the  trial  of  any  person  charged  with  any  offence 
whether  the  same  be  treason,  felony  or  misdemeanor, 
that  such  person  was  insane  Mt  the  time  of  the  com- 
mission of  such  offence,  and  such  person  is  acquitted, 
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the  jury  shaU  be  required  to  find  specially  whether 
snch  person  was  insane  at  the  time  of  the  cLli Z. 
ol  such  offence,  and  to  declare  whether  he  is  "Z  ted 
by  them  on  account  of  such  insanity ;  and  if  thly  fi^d 
s?I  ol  ""T  T  '"""^  "*  ""^  «-eofcon.™min^ 
shall  o  der  such  person  to  be  kept  in  strict  custody  in 

fit  unhl  rl '"  ™°'  "'™'"'"^  '»  ""«  «-"  -«-» 

known  "       "'       ""'  ^'''»'™™t-Governor  be 

in  whicrthT^'"'  Lieutenant-Governor  of  the  Province 
m  which  the  case  occurs  may  thereupon  give  such 
o  der  for  the  safe  custody  of  such  person  duriL  Ms 
Pleasu.,  in  such  Place  and  in  such  manner  as  to^t^ 

Sec.  101  -In  all  cases  where  any  person,  before  the 
passing  of  a„s  Act,  has  been  acquitted  of  any  such  of 
fence  on  the  ground  of  insanity  at  the  time  of  the  com: 
mission  thereof,  and  has  been  detained  in  custody  as  a 
dangerous  person  by  order  of  the  Court  before  whom 
such  person  was  tried,  and  still  remains  in  custo^v 
the  Liouteuant-Governor  may  give  the  like  order  f^ 
the  safe  custody  of  such  person  during  pleasure  as  hi 
IS  hereby  enabled  to  give  in  the  case  ofpersons  acqu^! 
ted  under  the  nmety-ninth  section  of  this  Act,  on  the 
ground  of  insanity  ,  vu  me 

Sec.  102.-If  any  person  indicted  for  any  offence  be 
insane,  and  upon  arraignment  be  so  found  by  a  iurv 
empannelled  for  that  purpose,  so  that  such  peioncan- 
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not  be  tried  upon  such  indictment,  or  if,  upon  the  trial 
of  any  person  so  indicted,  such  person  appears  to  the 
jury  charged  with  the  indictment  to  be  insane,  the 
Court,  before  whom  such  person  is  brought  to  be  ar- 
raigned, or  is  tried  as  aforesaid,  may  direct  such  find- 
ing to  be  recorded,  and  thereupon  may  order  such 
person  to  be  kept  in  strict  custody  until  the  pleasure 
of  the  Lieutenant-Governor  be  known. 

Sec.  103.— If  any  person  charged  with  an  offence 
be  brought  before  any  Court  to  be  discharged  for 
want  of  prosecution,  and  such  person  appears  to  be 
insane,  the  Court  shall  order  a  jury  to  be  empannelled 
to  try  the  sanity  of  such  person,  and  if  the  jury  so  em- 
pannelled find  him  to  be  insane,  the  Court  shall  order 
such  person  to  be  kept  in  strict  custody,  in  such  place 
and  in  such  manner  as  to  the  Court  seems  fit,  until  the 
pleasure  of  the  Lieutenant-Governor  be  known. 

Sec.  104. — In  all  cases  of  insanity  so  found,  the 
Lieutenant-Governor  may  give  such  order  for  the 
safe  custody,  during  pleasure,  of  the  person  so  found 
to  be  insane,  in  such  place  and  in  such  manner  as  to 
him  seems  fit. 


Sec.  105,  ai^  amended  by  36  Vic.  ch.  51. — The  Lieuten- 
ant-Governor, upon  such  evidence  of  the  insanity  of 
any  person  imprisoned  for  an  offence,  or  imprisoned 
for  safe  custody  charged  with  an  offence,  or  impri- 
soned for  not  finding  bail  for  good  behaviour  or  to 
keep  the  peace,  as  the  Lieutenant-Governor  shall  con- 
sider sufficient,  may  order  the  removal  of  such  insane 
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porson  to  a  place  of  safe-keepmg ;  and  such  person 
shall  remain  there,  or  in  such  other  place  of  safe-keep, 
ing  as  the  Lieutenant-Governor  may  from  time  to  time 
order,  until  his  complete  or  partial  recovery  shall  be 
certified  to  the  satisfaction  of  the  Lieutenant-Governor 
who  may  then  order  such  insane  person  back  to  im- 
prisonment,  if  then  liable  thereto,  or  otherwise  to  be 
discharged. 

It  is  said  in  1  Russell,  29 :  "  If  a  man  in  his  sound 
memory  commits  a  capital  offence,  and  before  arraign- 
ment for  it  he  becomes  mad,  he  ought  not  to  be  ar- 
raigned for  it,  because  he  is  not  able  to  plead  to  it  with 
that  advice  and  caution  that  he  ought.    And  if,  after 
he  has  pleaded,  the  prisoner  become  mad,  he  shall  not 
be  tried,  as  he  cannot  make  his  defence.     If,  after  he 
IS  tried  and  found  guilty,  he  loses  his  senses  before 
judgment,  judgment  shall  not  be  pronounced,  and  if 
after  judgment  he  becomes  of  nonsane  memory,  execu- 
tion shall  be  stayed  ;  for,  peradventure,  says  the  hum- 
anity  of  the  English  law,  had  the  prisoner  been  of 
sound  memory,  he  might  have  alleged  something  in 
stay  of  judgment  or  execution.    And,  by  the  common 
law,  if  It  be  doubtful,  whether  a  criminal  who  at  his 
trial  is,  in  appearance,  a  lunatic,  be  such  in  truth  or 
not,  the  fact  shall  be  investigated.    And  it  appears 
that  it  may  be  tried  by  the  jury,  who  are  charged  to 
try  the  indictment,  or  by  an  inquest  of  office  to  be  re- 
turned by  the  Sheriff  of  the  county  wherein  the  Court 
sits,  or,  being  a  collateral  issue,  the  fact  may  be  pleaded 
and  replied  to  ore  tenua,  and  a  venire  awarded  return- 
able instanter,  in  the  nature  of  an  inquest  of  office.  And 
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if  it  be  found  that  the  party  only  feigns  himself  mad 
ftnri  he  refuses  to  answer  or  plead,  he  would  formor- 
iv  havu  been  dealt  with  as  one  who  stood  mute,  but 
now  a  plea  of  not  guilty  may  be  entered  under  the  7 
&  8  Geo.  IV.,  ch.  28,  sec.  2  :  "  sec.  34  of  the  Procedure 
Act  of  1869. 

The  above  bectious  of  the  Procedure  Act,  on  the  pro- 
cedure in  the  cas.i  of  insane  prisoners,  are  taken  from 
the  39  &  40  Geo.  III.,  ch.  94,  and  the  3  &  4  Vic.  ch.  54. 

Where,  on  a  prisoner  being  brought  up  to  plead,  his 
counsel  states  that  he  is  insane,  and  a  jury  is  sworn  to 
try  whether  he  is  so  or  not,  the  proper  course  is  for  the 
prisoner's  counsel  toi  begin  the  evidence  on  this  issue, 
and  prove  the  insanity,  as  the  sanity  in  always  pre- 
sumed: Reg.  vs.  Tarton  6  (.'ox,  385. 

It  has  been  seen,  ante,  under  sec.  37,  that  no  peremp- 
tory challenges  are  allowed  on  collateral  issues. 

The  jury  may  judge  of  the  sanity  or  insanity  of  the 
prisoner  from  his  demeanour  in  their  presence  without 
any  evidence :  Reg.  vs.  Goode,  7  Ad  &  E.,  536. 

The  jury  are  sworn  as  follows  :— "  You  shall  dilige)U- 
ly  inquire  and  true  presentment  make  for  and  on  be- 
half of  our  Sovereign  Lady  the  Queen,  whether  A.  K. 
the  prisoner,  be  insane  or  not,  and  a  true  verdict  give 
according  to  the  best  of  your  understanding;  so  help 
you  God." 


If  a  prisoner  has  not  at  the  time  of  his  trial,  from  the 
defect  of  his  faculties,  sufficient  intelligence  to  under- 


PHOCKDIMIE   IN   CRIMINAL   CA8E8. 


425 


Stand  the  nature  of  the  proceedings  against  him,  the 
jn.ry  ought  to  find  that  he  is  not  sane,  and  upon  such 
finding,  he  may  be  ordered  to  be  Icept  in  custody :  R. 
vs.  Dyuon,  7  0.  &  P.  805. 

A  Grand  Jury  have  no  right  to  ignore  a  bill  agamst 
any  person  on  account  of  his  insanity,  either  when  the 
offence  was  committed,  or  at  the  time  of  preferring  the 
bill,  ho\^  ever  clearly  shown  :  Reg.  vs.  Hodges,  8  C  &  P. 
195;  1  Ruasell,  32  ;  Diokinson  s  Quarter  Sessions,  476. 


■I  i 


CAPITAL    PUNISHMENT,   EXECUTION    OF. 

;*-'ec.  106.— Whenever  any  offender  has  been  convict- 
ed before  any  Court  of  Criminal  Jurisdi*  tion,  of  an  of- 
fence for  which  such  offender  is  liable  to  and  received 
sent"nce  of  death,  the  Court  shall  order  and  direct  ex- 
ecution to  be  done  on  the  offender  in  the  manner  pro- 
vided by  law. 

Sec.  107,  as  amended  by  36  Vic.  ch.  3  sec.  1.— In  the 
case  of  any  prisoner  sentenced  to  the  punishment  of 
death,  the  Judge  before  whom  such  prisoner  ha^  been 
convicted,  shall  forthwith  make  a  report  of  the  case  to 
the  Secretary  of  State  of  Canada  for  the  information 
of  the  Governor  ;  and  the  day  to  be  appointed  for  car- 
rying the  sentence  into  execution,  shall  be  such  as,  in 
the  opinion  of  the  Judge,  will  allow  sufficient  time 
for  the  signification  of  the  Governor's  pleasure  before 
such  day,  and  if  the  Judge  thinks  such  prisoner  ought 
to  be  recommended  for  the  exercise  of  the  Royal  Mercy, 
or  if  from  the  nondecision  of  any  point  of  law  reserved 
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in  the  caso,  or  from  any  other  cause,  it  becomes  neces- 
sary  to  delay  the  execution,  he  or  wny  other  Judge  of 
the  same  C.^rt,  or  who  might  have  held  or  sat  in  such 
Court,  may,  from  to  time,  either  in  term  or  in  vaca- 
tion,  reprieve  such  offender  for  such  period  or  periods 
beyond  the  time  fixed  for  the  execution  of  the  sentence 
as  may  be  necessary  for  the  consideration  of  the  case 
by  the  Crown. 

Sec.  108,— Every  person  sentenced  to  suffer  death 
shall,  after  judgment,  bo  confined  in  some  safu  place 
within  the  prison,  apart  from  all  other  prisoners,  and 
no  person  but  the  gaoler  and  his  servants,  the  medical 
officer  or  surgeon  of  the  prison,  a  chaplain  or  a  min- 
ister of  religion,  sha^l  have  access  to  any  such  convict, 
without  the  permission,  in  writing,  of  the  Court  or 
Judge  before  whom  such  convict  has  been  tried,  or  of 
the  Sheriff: 

Sec.  109.— Judgment  of  death  to  be  executed  on  any 
prisoner  after  the  coming  into  force  of  this  Act,  shall 
be  carried  into  effect  within  the  walls  of  the  prison 
in  which  the  offender  is  confined  at  the  time  of  execu- 
tion. 

Sec.  110.— The  Sheriff"  charged  with  the  execution, 
and  the  gaoler  and  medical  officer  or  surgeon  of  the 
prison,  and  such  other  officers  of  the  prison  and  such 
persons  as  the  Sheriff*  requires,  shall  be  present  at  the 
execution. 


Sec.  111.— Any  Justice  of  the  Peace  for  the  district. 
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county,  or  place  to  which  the  prison  belongs,  and 
such  relatives  of  the  prisoner  or  other  persons  as  it 
seems  to  the  Sheriff  proper  to  admit  within  the  prison 
for  the  purpose,  and  any  minister  of  religion  who  may 
desire  to  attend,  may  also  be  present  at  the  execu- 
tion. 


fill 

t  pi 


Sec.  112.— As  soon  as  may  be  after  judgment  of  death 
^  has  been  executed  on  the  offender,  the  medical  officer 
or  surgeon  of  the  prison  shall  examine  the  body  of  the 
offender,  and  shall  ascertain  the  fact  of  death,  and  shall 
sign  a  certificate  thereof,  and  deliver  the  same  to  the 
Sheriff:  see  form,  post,  under  sec.  124. 

Sec.  113.— The  Sheriff,  and  the  gaoler  of  the  prison, 
and  such  justices  and  other  persons  present  ( if  any)  as 
the  Sheriff  requires  or  allows,  shall  also  sign  a  declara- 
tion to  the  effect  that  judgment  of  death  has  been  ex- 
ecuted on  the  offender :  see  form,  post,  under  sec.  124. 

Sec.  114.— The  duties  imposed  upon  the  Sheriff, 
gaoler,  medical  officer  or  surgeon  by  the  four  next 
preceding  sections,  may  and  shall,  in  his  absence,  be 
performed  by  his  lawful  deputy  or  assistant,  or  other 
officer  or  person  ordinarily  acting  for  him,  or  con- 
jointly with  him,  in  the  performance  of  his  duties. 

Sec.  115.— A  Coroner  of  the  district,  county  or  place 
to  which  the  prison  belongs,  wherein  judgment  of  death 
is  executed  ^^  any  offender,  shall,  within  twenty-four 
hours  after  the  execution,  hold  an  inquest  on  the  body 
of  the  offender,  and  the  jury  at  the  inquest  shall  enquire 
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into  and  ascertain  the  identity  of  the  body,  and  whether 
judgment  of  death  was  duly  executed  on  the  offender ; 
and  the  inquisition  shall  be  in  duplicate,  and  one  of 
the  originals  shall  be  delivered  to  the  Sheriff, 

Sec.  116.— No  officer  of  the  prison  or  prisoner  con- 
fined therein  shall,  in  any  case,  be  a  juror  on  the  in- 
quest. 

Sec.  IIT.-The  body  of  every  offender  executed' 
shall  be  buried  within  the  walls  of  the  prison  within 
which  judgment  of  death  is  executed  on  him,  unless 
the  Lieutenant-Governor  in  Council  being  satisfied  that 
there  is  not  within  the  walls  of  any  prison,  sufficient 
space  for  the  convenient  burial  of  offenders  executed 
therein,  permits  some  other  place  to  be  used  for  the 
purpose. 

Sec.  118.— The  Governor  in  Council  may,  from  time 
to  time,  make  such  rules  and  regulations  to  be  ob- 
served on  the  execution  of  judgment  of  death  in 
every  prison,  as  he  may  from  time  to  time  deem  ex- 
pedient for  the  purpose,  as  well  of  guarding  against 
any  abuse  in  such  execution,  as  also  of  giving  greater 
solemnity  to  the  same,  and  of  making  known  without 
the  prison  walls  the  fact  that  such  execution  is  taking 
place :  see  the  rules  made  in  the  matter,  jjost,  under 
sec.  124. 


Sec.  119.— All  such  rules  and  regulations  shall  be 
laid  upon  the  tables  of  both  Houses  of  Parliament 
within  six  weeks  after  the  making  thereof,  or  if  Parlia- 
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ment  be  not  then  sitting,  within  fourteen  days  after 
the  next  meeting  thereof. 

Sec.  120.-If  any  person  knowingly  and  wilfully 
signs  any  false  certificate  or  declaration  required  with 
respect  to  any  execution,  he  shall  be  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  liable,  at 
the  discretion  of  the  Court,  to  imprisonment  for  any 
term  less  than  two  years,  with  or  without  hard  labour 
and  with  or  without  solitary  confin     lent. 

Sec.  I21.-Every  certificate  and  declaration,  and  a 

duplicate  of  the  inquest  required  by  this  Act,  shall  in 

each  case  be  sent  with  all  convenient  speed  by  the 

Sheriff  to  the  Secretary  of  State  of  Canada,  or  to  such 

other  officer  as  may  from  time  to  time  be  appointed 

ior   the  purpose    by  the   Governor  in    Council   and 

pnnted  copies  of  the  same  several  instruments  shall 

as  soon  as  possible,  be  exhibited,  and  shall,  for  twenty 

lour  hours  at  least,  be  kept  exhibited,  on  or  near  the 

principal  entrance  of  the  prison  within  which  iudo- 

ment  of  death  is  executed. 

Sec.  122.— The  forms  given  in  schedule  B  to  this 
Act,  with  such  variations  or  additions  as  circumstances 
require,  shall  be  used  for  the  respective  purposes  in 
that  schedule  indicated,  and  according  to  the  direction 
therem  contained  :  see  forms  infra,  under  section  124. 

Sec.  123.— The  omission  to  comply  with  any  provi- 
sion of  the  next  preceding  fourteen  sections  of  this  Act 
shall  not  make  the  execution  of  judgment  of  death 
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illegal  in  any  case  where  such  execution  would  other- 
wise have  been  legal. 

Sec.  124.— Except  in  so  far  as  is  hereby  otherwise 
provided,  judgment  of  death  shall  be  carried  into  effect 
in  the  same  manner  as  if  the  said  fourteen  sections  had 
not  been  passed. 

See  ante,  vol,  1,  page  161,  as  to  the  sentence  for 
murder. 

In  connection  with  section  106  may  be  cited  the 
97th  section  of  ch.  99,  Cons.  Stat.  Can.  (unrepealed) 
which  is  as  follows : 

"  Benefit  of  Clergy  with  respect  to  persons  convicted 
of  felony  having  be€^  abolished  in  Upper  Canada,  on 
the  thirteenth  day  of  February,  one  thousand  eight 
hundred  and  thirty-three,  and,  in  Lower  Canada,  from 
and  after  the  first  day  of  January,  one  thousand  eight 
hundred  and  forty-two,  no  person  convicted  of  felony 
shall  suffer  death,  unless  it  be  for  some  felony  which 
was  excluded  from  the  benefit  of  clergy  by  the  law  in 
force  in  that  part  of  this  Province  in  which  the  trial  is 
had  when  the  benefit  of  clergy  was  abolished  therein, 
or  which  has  been  made  punishable  with  death  by 
some  Act  passed  since  that  time." 

Of  course,  when  possible,  it  seems  better  that  the 
sentence  of  death,  and,  in  fact,  any  sentence,  be  passed 
by  the  Judge  who  held  the  trial ;  but  it  is  not  an  ab- 
solute  necessity,  and  any  Judge  of  the  same  Court 
may  pronounce  the  sentence  :  2  Male,  P.  C.  405 ;    1 


PliOCEDUKE  IN  CRIMINAL  CASES. 


431 


Chitty,  Cr.  L.  697 ;  Reg,  vs.  Complin,  1  Den.  89;   cited 
in  Beg.  vs.  Fletcher,  Bell,  65. 

If  a  case  reserved  is  undecided,  or  if  a  writ  of  error 
is  still  pending,  or  if  the  Governor  has  not  yet  given 
his  decision  upon  the  case,  or  if  a  woman  sentenced  to 
death  is  pregnant,  or  if  the  prisoner  becomes  insane 
after  the  sentence,  a  reprieve  may  be  granted  either 
by  the  Governor,  or  any  Judge  of  the  Court  where  the 
trial  was  held,  in  term  or  in  vacation  :  1  Chitty,  Cr  L 
758  ;  2  ffale,  P.  C.  412. 

Sections  109  to  124  are  enactments  referring  tocapi- 
tal  punishment  and  the  execution  of  the  sentence, 
which  now,  in  all  cases,  is  that  the  criminal  be  hanged 
till  he  be  dead  :  31  Vic.  ch.  69,  sec.  4. 

It  is  clear  that  if  from  any  mistake  or  collusion,  the 
criminal  is  cut  down  before  he  is  really  dead,  and 
afterwards  revives,  he  ought  to  be  hanged  again,  for 
the  judgment  being  ''  to  be  hanged  by  the  neck  till  he 
be  dead,"  is  satisfied  only  by  the  death  of  the  criminal : 
1  Chitty,  Cr.  L.  788 ;  2  Hale,  P.  C.  412. 

The  nick-name  of  Jack  Ketch  is  generally  given  to 
the  common  xiangman  in  the  city  of  London,  which 
name  is  from  John  Ketch,  a  noted  hangman  in  1682,  of 
whom  his  wife  said  that  any  bungler  might  put  a 
man  to  death,  but  only  her  husband  knew  how  to 
make  a  gentleman  die  sweetly. 
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SCHEDULE  B— SECTION  122. 

CertiUcateof  Surgeon;  sec.  112.— I,  A.B.,  Surgeon  {or 
as  the,  case  may  be)  of  the  (describe  the  prison),  hereby 
certify  that  I,  this  day,  examined  the  body  of  C.  D.,  on 
whomjudgment  of  death  was  this  ^^y  executed  in'the 
said  prison  ;  and  that  on  such  examination  I  found 
that  the  said  C.  D.  was  dead. 

(Signed)  A.  B 

Dated  this        day  of  18 

Declaration  of  Sheriff  and  others  ;  sec.  113.— "We,  the 
undersigned,  hereby  declare  that  judgment  of  death 
was  this  day  executed  on  C.  D.,  in  the  {describe  the 
prison)  in  our  presejice. 

Dated  this        day  of  18 

E.R,  Sheriff"  of 
A.  M.,  Justice  of  the  Peace  for 
.     R.  H.,  Gaoler  of 


EULES  AND  REGULATIONS 

Made  by  His  Excellency  the  Governor-aeneral  in 
Council,  on  the  eighth  day  of  January,  1870,  }>ursuant 
to  the  provisions  oi  32-33  Vic.  chap.  29,  section  118,  to 
be  observed  on  the  execution  of  the  judgment  of  death 
in  every  prison,  as  well  as  guarding  against  any  abuse 
in  such  execution,  as  also  to  give  greater  solemnity  to 
the  same,  and  of  making  known,  without  the  prison 
walls,  the  fact  that  such  execution  is  taking  place. 
1.— For  the  sake  of  uniformity  it  is  recommended 
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that  oxecuaoas  should  take  place  at  the  hour  of  eight 
o  clock  m  the  fore-ioon. 

i„f  iT^n^^  "'  execution  and  the  ceremony  attend- 
ing It,  to  be  the  same  as  heretofore. 

3.-A  black  flag  to  be  hoisted  at  the  moment  of  ex- 
^■cut.on,  upon  a  staff  placed  upon  an  elevated  and  con- 
Tor  L^  "'■  ''■'  ^"""' ""'  '» -""'"  '^■^^■»y«o 

b/i^J'^'f  ""'iw  *""'  ^""'"'  "'•  "■  ""•'"gements  can 

other  neighbouring  church,  to  be  tolled  for  6{ie,n 
"imutes  before,  and  fifteen  minutes  after  the  executfon 

PARDONS,   ETC. 

Sec.  125,-The  Crown  may  extend  the  Royal  mercv 
to  any  pe«o„  sentenced  to  imprisonment  by  vir  W 
any  Statute,  although  such  person  be  imprisoned  fo 
non-payment  of  money  to  some  party  other  than  the 

Sec.  I26._When  the  Crown  is  pleased  to  extend  the 
Royal  mercy  to  any  offender  convicted  of  a Hionv 
punishable  with  death  or  otherwise,  and  by  lit: 
under  the  Royal  sign  manual,  countersigned  by  one 
01  the  principal  Secretaries  of  State,  or  by  warrin 
unaor  the  hand  and  seal-at-arms  of  the  IZZZ 
Oxencral,  grants  to  such  offender  either  a  free  or  a"  n- 
ditional  pardon,  the  discharge  of  such  offender  ouo 
-'"tody,  in  case  of  a  free  pardon,  and  the  performle 
0;    fecondrtion  in  the  case  of  a  conditional  pX 
snail  hav^the  effect  of  a  pardon  under  the  Great  Se. 
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of  such  offender,  as  to  the  felony  for  which  such  par- 
don has  been  granted ;  but  no  free  pardon,  nor  any 
discharge  in  consequence  thereof,  nor  any  conditional 
pardon,  nor  the  performance  of  the  condition  thereof, 
in  any  of  the  cases  aforesaid,  shall  prevent  or  mitigate 
the  punishment  to  which  the  offender  might  otherwise 
be  lawfully  sentenced,  on  a  subsequent  conviction  for 
any  felony  or  offence  other  than  that  for  which  the 
pardon  was  granted. 


3ec.  127.— The  Crown  may  commute  the  sentence 
of  death  passed  upon  any  person  convicted  of  a  capital 
crime,  to  imprisonment  in  the  penitentiary  for  life,  or 
for  any  term  of  years  not  less  than  two  years,  or  to 
imprisonment  in  any  other  gaol  or  place  of  coniine- 
ment  lor  any  period  less  than  two  years  with  or  with- 
out hard  labour,  and  with  or  without  solitary  confine- 
ment ;  and  an  instrument  under  the  hand  and  seal-at- 
arms  of  the  Governor-G-eneral,  declaring  such  commu- 
tation of  sentence,  or  a  letter  or  other  instrument  under 
the  hand  of  the  Secretary  of  State  of  Canada  or  for  the 
Provinces,  or  the  lawful  deputy  of  either,  shall  be  suf- 
ficient authority  to  any  of  Her  Majesty's  Judges  or 
Justices  having  jurisdiction  in  such  cases,  or  to  any 
Sheriff  or  officer  to  whom  such  letter  or  instrument  is 
addressed,  to  give  effect  to  such  commutation,  and  to 
do  all  such  things,  and  to  make  such  orders,  and  to 
give  such  directions  as  may  be  requisite  for  the  change 
of  custody  of  such  convict,  and  for  his  conduct  to  and 
delivery  at  such  gaol  or  place  of  confinement,  or  peni- 
tentiary, and  his  detention  therein,  according  to  the 
terms  on  which  his  sentence  has  been  commuted. 


Illi 


PROCEDURE  IN  CRIMINAL  CASES.  435 

At  common  law,  the  Crown  cannot  pardon,  where 
private  justice  is  principally  concerned  :  non potest  rex 
gratiam  facere  cum  injuria  et  cUimno  aldorum      But 
now  by  the  aforesaid  section  125  of  the  Procedure 
Act  taken  from  the  22  Vic.  ch.  32  of  the  Imperial 
Statutes  the  Crown  has  the  power  to  remit  penalties 
although  payable  to  private  parties.     Section  120  of 
the  Larceny  Act  of  m9  (ante  yol  1,  page  638)    and 
sec  ion  73  of  the  Act  of  the  same  yea^  concern!"' 
malicious  mjunes,  (ante,  vol.  l,page  712)  enact  in  con"- 
sequence  that,  in  case  any  person  summarily  convicted 
under  the  said  Acts  has  received  a  remission  from  the 
Crown  of  the  sum  and  costs  to  which  he  had  been 
condemned,  he  shall  be  released  from  all  further  or 
other  proceedings  for  the  same  cause. 

Sec.  126  of  the  Procedure  Act  is  taken  from  the  7  & 
8  Geo.  IV.  ch.  28,  sec.  13.  and  9  Geo.  IV,  ch.  32,  sec  3 
and  does  away  with  the  necessity  of  a  pardon  under 
the  Great  Seal  for  the  purpose  of  restoring  the  ofFen 
der  to  his  civil  rights. 

The  Penitennary  .\ct  of  1875  contains  enactments 
relating  to  section  127  of  the  Procedure  Act,  and  the 
transfer  of  convicts  whose  sentences  are  commuted  to 
imprisonment  in  the  Penitentiary. 

UNDERGOING  SENTENCE,  EQUIVALENT    TO  A  PARDON. 

Sec.  128.-When  any  offender  has  been  convicted  ot 
a  felony  not  punishable  with  death,  and  has  endured 
the  punishment  to  which  such  offender  was  adjudged 
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or  if  such  felony  be  punishable  with  death  and  the 
sentence  has  been  commuted,  then  if  such  offender  has 
endured  the  punishment  to  which  his  sentence  was  com- 
muted, the  punishment  so  endured  shall,  as  to  the  felony 
whereof  the  offender  was  so  convicted,  have  the  like 
effects  and  consequences  as  a  pardon  under  the  Great 
Seal ;  but  nothing  herein  contained,  nor  the  enduring 
of  such  punishment,  shall  prevent  or  mitigate  any 
punishment  to  which  the  offender  might  otherwise  be 
lawfully  sentenced,  on  a  subsequent  conviction  for  any 
other  felony. 

Sec.  129. — Nothing  in  this  Act  shall  or  doth  in  any 
manner  limit  or  affect  Her  Majesty's  Royal  prerogative 
of  mercy.  « 

Sec.  128  is  taken  from  the  9  Greo.  IV.  ch.  32,  sec.  3 
of  the  Imperial  Statutes. — The  effect  of  a  pardon  is  to 
make  the  offender  a  new  man  {novushomo),  to  acquit 
him  of  all  corporal  penalties  and  forfeitures  annexed 
to  the  offence  pardoned,  and  not  so  much  to  restore  his 
former  as  to  give  him  new  credit  and  capacity.  A 
pardon  of  treason  or  felony,  even  after  conviction  or 
attainder,  will  enable  a  person  to  maintain  an  action  oi" 
slander  for  calling  him  a  traitor  or  felon,  as  though  he 
had  never  been  guilty :  4  Blackstone  Comm.  402 ;  1 
Chitty,  Cr.  L.  775. 


But  it  is  only  a  pardon  granted  by  Act  of  Parliament 
which  reverses  the  attainder,  or  restores  the  blood 
which  is  corrupted.  By  sec.  128  of  the  Procedure  Act, 
a  convict  who  has  undergone  his  sentence  is  given  all 
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the  effects  and  consequences  of  a  pardon  under  the 
Great  Seal. 

LIMITATION  OF  ACTIONS  AND  PROSECUTIONS. 

Sec.  130— All  actions  and  prosecutions  to  be  com- 
menced against  any  person  for  any  thing  purporting  to 
be  done  in  pursuance  of  any  Act  of  the  Parlia- 
ment of  Canada  relating  to  Criminal  Law,  shall,  unless 
otherwise  provided  for,  be  laid  and  tried  in  the  district, 
county  or  place  where  the  fact  was  committed,  and 
must  be  commenced  within  six  months  next  after  the 
fact  committed,  and  not  otherwise. 

Sec.  131.— Notice  in  writing  of  such  action  and  of 
the  cause  thereof,  must  be  given  to  the  defendant,  one 
month  at  least  before  the  commencement  of  the  action. 

Sec.  132— In  any  such  action  the  defendant  may 
ple&d  the  general  issue,  and  give  this  Act  and  the 
special  matter  in  evidence  at  any  trial  thereupon. 

Sec.  133.— No  plaintiff  shall  recover  in  any  such 
action,  if  tender  of  sufficient  amends  be  made,  before 
such  action  brought,  or  if  a  sufficient  sum  of  money 
be  paid  into  Court  after  such  action  brought,  by  or  on 
behalf  of  the  defendant. 

Sec.  134.— If  a  verdict  passes  for  the  defendant,  or 
the  plaintiff  becomes  non-suit  or  discontinues  any  such 
action  after  issue  joined,  or  if,  upon  demurrer  or  other- 
wise judgment   be  given   against  the    plaintiff,  the 
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defendant  shall  recover  his  full  co  js  as  between  attor- 
ney and  client,  and  shall  havv;  the  like  remedy  for  Ih 
same  as  any  defendant  hath  by  law  in  other  cases,  and 
though  a  verdict  or  judgment  he  gi^  n  for  the  plaintiff 
m  any  such  action,  such  plainti  flf' .  hall  not  h  ave  osts 
against  the  defendant,  unlens  the  Judge,  before  v  liom 
the  trial  shall  bo,  certihes  his  approval  of  the  action. 

Sec.  185.— Nothing  in  the  five  next  preceding  sec- 
tions shall  prevent  the  effect  of  any  Act  in  force  in  any 
Province  of  Canad  for  the  protection  of  .'  istices  of 
the  Peace  or  other  officers  from  vexatious  a.  ions  for 
things  purporting  to  be  done  in  the  performance  of 
their  duty. 

In  re  Whittier  vs.  Mblee,  2  Pugsley's  Rep.  245  (New 
Brunswick),  Chief  Justice  Ritchie  said  of  section  134 
of  the  Procedure  Act :  "  That  section  of  the  Dominion 
Act  is  clearly  ultra  viree,  as  it  relates  +o  procedure  in  a 
civil  matter,  which  is  entirely  within  the  jurisdiction 
of  the  local  legislature." 

It  seems  clear  that  the  same  thing  may  be  said  of 
all  the  above  sections,  from  130  to  135,  both  iuclu- 
sive.  They  are  enactments  on  limitation  of  actions, 
and  the  procedure  on  these  actions  before  the  civil 
courts.  What  right  has  the  Federal  Parliament  to 
legislate  on  these  subjects  ? 

GENERAL  PROVISIONS. 

Sec.  136— When  any  felony,  punishable  under  the 
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laws  of  Canada,  has  been  committed  without  the  juris- 
diction of  any  Court  of  A  ^miralty  in  <Janada,  tho  ame 
may  be  dealt  with,  inquired  of  and  ried  and  r'nter- 
mined  m  the  same  manner  as  any  other  folony  com- 
mitted within  that  jurisdiction. 

Sec.  187.— Nothing  contained  in  this  Act  shall  alter 
or  affect  any  of  the  laws  relating  to  the  government  of 
Her  Majesty's  land  or  naval  forces. 

Sec.  138.--Thi8  Act  shall  commence  and  take  effect 
on  lie  first  day  of  January,  one  thousand  eight  hund- 
red and  seventy. 
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32-33  VIC.  CHAP.  32. 

An  Act  respecting  the  prompt  and  summary  Adminis- 
tration  of  Criminal  Justice  in  certain  cases. 

[Assented  to  22nd  June,  1869.] 

ITER  MAJESTY,  by  and  with  the  advice  and 
-^-L  consent  of  the  Senate  and  House  of  Commons 
of  Canada  enacts  as  follows  :— 

1.  In  this  Act  the  expression  "a  competent  Magis- 
trate"   shaU,  as  respects   the    Province  of  Quebec 
and    the    Province  of   Ontario,  mean    and  include 
any  Recorder,  Judge  of  a  County  Court,   being  a 
Justice  of  the  Peace,  Commissioner  of  Police,  Judge 
of   the    Sessions    of   the    Peace,    Police    Magistrate 
District  Magistrate  or  other  functionary  or  tribunal 
invested  at  the  time  of  the  passing  of  this  Act  with  the 
powers  vested  in  a  Recorder  by  chapter  one  hundred 
and  five  of  the  Consolidated  Statutes  of  Canada,  entitled 
''JnAct  respecting  the  prompt  and  mmmary  admini^- 
tration  of  Criminal  Justice  in  certain  cases;'  and  acting 
within  the  local  limits  of  his  or  of  its  jurisdiction,  and 
any  functionary  or  tribunal  inverted  by  the  proper 
legislative  authority  with  power  to  do  alone  such  acts 
as  are  usually  required  to  be  done  by  two  or  more 
Justices  of  the  Peace;  and  as  respects  the  Province  of 
Nova  Scotia  or  the  Province  of  New  Brunswick  the 
said  expression  shall  mean  and  include  a  Commissioner 
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of  Police  and  any  functionary,  tribunal  or  person 
invested  or  to  be  invested  by  the  proper  legislative 
authority  with  power  to  do  alone  such  acts  as  are 
usually  required  to  be  done  by  two  or  more  Justices 
of  the  Peace,  and  the  expression  "the  magistrate"  shall 
mean  a  competent  magistrate  as  above  deJBned; 

And  the  expression  "the  Common  Qaol  or  other 
place  of  confinement,"  shall,  in  the  case  of  any  offender 
whose  age  at  the  time  of  his  conviction  does  not  in 
the  opinion  of  the  magistrate,  exceed  sixteen  years, 
include  any  Reformatory  Prison  provided  for  the  re^ 
ception  of  juvenile  offenders  in  the  Province  in  which 
the  conviction  referred  to  takes  place,  and  to  which 
by  the  law  of  that  Province  the  offender  can  be  se::t. 

2.  Where  any  person  is  charged  before  a  competent 
magistrate  with  having  committed— 

1.  Simple  larceny,  larceny  from  the  person,  embezzle- 
ment, or  obtaining  money  or  property  by  false  pre- 
fences,  or  feloniously  receiving  stolen  property,  and 
the  value  of  the  whole  of  the  property  alleged  to  have 
been  stolen,  embezzled,  obtained,  or  received  does  not 

m  the  judgment  of  the  magistrate,  exceed  ten  dollars' 
or, 

2.  With  having  attempted  to  commit  larceny  from 
the  person  or  simple  larceny ;  or, 

3.  With  having  committed  an  aggravated  assault, 
by  unlawfully  and   maliciously  inflicting  upon  any 
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other  person,  either  with  or  without  a  weapon  or  in- 
strument, any  grievous  bodily  harm,  or  by  unlawfully 
and  maliciously  cutting,  stabbing  or  wounding  any 
other  person  ;  or 

4.  With  having  committed  an  assault  ujDon  any 
female  whatever,  or  upon  any  male  child  whose  age 
does  not,  in  the  opinion  of  the  magistrate  exceed  four- 
teen  years,  such  an  assault  being  of  a  nature  which 
cannot  in  the  opinion  of  the  magistrate  be  sufficiently 
punished  by  a  summary  conviction  before  him  under 
any  other  Act,  and  such  assault,  if  upon  a  female,  not 
amounting  in  his  opinion  to  an  assault  with  intent  to 
commit  a  rape  ;  or 

5.  With  having  assaulted,  obstructed,  molested  or 
hindered  any  magistrate,  bailiff,  or  constable  or  officer 
of  customs  or  excise  or  other  officer  in  the  lawful  per- 
formance of  his  duty,  or  with  intent  to  prevent  the 
performance  thereof ;  or 

6.  With  keeping  or  being  an  inmate,  or  habitual  fre- 
quenter of  any  disorderly  house,  house  of  ill-fame  or 
bawdy  house ; 

The  magistrate  may,  subject  to  the  provisions  here- 
inafter made,  hear  and  determine  the  charge  in  a  sum- 
mary way. 

3.  Whenever  the  magistrate  before  whom  any  per- 
son is  charged  as  aforesaid  proposes  to  dispose  of  the 
case  summarily  under  the  provisions  of  this  Act,  such 
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Diagistrate,  after  ascertaining  the  nature  and  extent  of 
the  charge,  but  before  the  formal  examination  of  the 
witnesses  for  the  prosecution,  and  before  calhng  on 
the  party  charged  for  any  statement  which  he  may 
wish  tojnake,  shall  state  to  such  person  the  substance 
ol  the  charge  against  him.  [and  if  the  charge  is  not  one 
that  can  be  tried  summarily  without  the  consent  of 
the  accused]  shall  then  say  to  him,  these  words,  or 
words  to  the  like  effect:   "Do  you  consent  tiiat  the 
charge  against  you  shall  be  tried  by  me.  or  do  you 
desire  that  it  shall  be  sent  for  trial  by  a  jury  at  the 
bmm^ng  the  Court  at  which  H  could  soonest  he  tried]  •" 
and  If  the  person  charged  consents  to  the  charge  bein'ff 
summarily  tried  and  determined  as  aforesaid,  or  if  the 
power  of  the  magistrate  to  try  it  does  not  .f.pend  on 
the  consent  of  the  accused,  the  magistrate  shall  reduce 
the  charge  into  writing,  and  read  the  same  to  such 
person,  and  shall  then  ask  him  whether  he  is  guilty  or 
not  of  such  charge. 

4.  If  the  person  charged  confesses  the  charge   the 
ma^strate  shall  then  proceed  to  pass  such  sentence 
upon  him  as  may  by  law  be  passed  [subject  to  the 
provisions  of  this  Act],  in  respect  to  such  offence;  but 
If  the  person  charged  says  that  he  is  not  guilty  the 
magistrate  shall  then  examine  the  witnesses  for  the 
prosecution,  and  when  the  examination  has  been  com- 
pleted    the   magistrate  shall   inquire  of  the  person 
charged  whether  he  has  any  defence  to  make  to  such 
charge,  and  if  he  states  that  he  has  a  defence,  the 
ma^strate  shall  hear  such  defence,  and  shaU  then  pro- 
ceed  to  dispose  of  the  case  summ^irily. 
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6.  In  the  case  of  larceny,  feloniously  receiving  stolen 
property  or  attempt  to  commit  larceny  from  the  person, 
or  simple  larceny,  charged  under  the  first  or  second 
sub-sections  of  the  second  section  of  this  Act,  if  the 
magistrate  after  hearing  the  whole  case  for  the  prose- 
cution and  for  the  defence,  finds  the  charge  proved, 
then  he  shall  convict  the  person  charged  and  commit 
him  to  the  common  gaol  or  other  place  of  confinement, 
there  to  be  imprisoned,  with  or  without  hard  labour, 
for  any  period  not  exceeding  six  months. 

6.  If  in  any  case  the  magistrate  finds  the  offence  not 
proved,  he  shall  dismiss  the  charge,  and  make  out  and 
deliver  to  the  person  charged  a  certificate  under  his 
hand  stating  the,  fact  of  such  dismissal. 

7.  Every  such  conviction  and  certificate  respectively 
may  be  in  the  forms  A.  and  B.,  in  this  Act,  or  to  the 
lik3  effect. 


8.  If  (when  his  consent  is  necessary),  the  person 
charged  does  not  consent  to  have  the  case  heard  and 
determined  by  the  magistrate,  or  in  any  case  if  it 
appears  to  the  magistrate  that  the  offence  is  one  wl  ,h, 
owing  to  a  previous  conviction  of  the  person  charged, 
or  fiom  any  other  circumstance,  ought  to  be  made  the 
subject  of  prosecution  by  indictment  rather  than  to  be 
disposed  of  summarily,  such  magistrate  shall  deal 
with  the  case  in  all  respects  as  if  this  Act  had  not  been 
passed ;  but  a  previous  conviction  shall  not  prevent 
the  magistrate  from  trying  the  offender  summarily,  if 
he  thinks  fit  so  to  do. 
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9.  If  upon  the  hearing  of  the  charge  the  magistrate 
is  of  opinion  that  there  are  circumstances  in  the  case 
which  render  it  inexpedient  to  inflict  any  punishment, 
h*^  may  dismiss  the  person  charged  without  proceed- 
ing to  a  conviction. 

10.  Where  any  person  is  charged  before  a  com- 
petent magistrate  with  simple  larceny,  or  with  having 
obtained  property  by  false  pretences,  or  with  having 
embezzled  or  having  feloniously  received  stolen  pro- 
perty, or  with  committing  larceny  from  the  person,  or 
with  larceny  as  a  clerk  or  servant,  and  the  value  of  the 
property  stolen,  obtained,  embezzled,  or  received  ex- 
ceeds ten  dollars,  and  the  evidence  in  support  of  the 
prosecution  is  in  the  opinion  of  the  magistrate  suffi- 
cient to  put  the  person  on  his  trial  for  the  offence 
charged,  such  magistrate,  if  the  case  appear  to  him  to 
be  one  which  may  properly  be  disposed  of  in  a  sum- 
mary way,  and  may  be  adequately  punished  by  virtue 
of  the  powers  of  this  Act,  shall  reduce  the  charge  into 
writing  and  shall  read  it  to  the  said  person,  and  (unless 
8uch  person  is  one  who  can  be  tried  summarily  with- 
out his  consent)  shall  then  put  to  him  the  question 
mentioned  in  section  three,  and  shall  explain  to  him 
that  he  is  not  obliged  to  plead  or  answer  before  such 
magistrate  at  all,  and  that  if  he  do  not  plead  or  answer 
before  him  he  will  be  committed  for  trial  in  the  usual 
course. 
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11.  If  the  person  so  charged  consents  to  be  tried  by 
the  magistrate,  the  magistrate  shall  then  ask  him  whe- 
ther he  is  guilty  or  not  of  the  charge,  and  if  such  per- 
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son  says  that  he  is  guilty,  the  magistrate  shall  thereupon 
cause  a  plea  of  guilty  to  be  entered  upon  the  proceed- 
ings, and  shall  convict  him  of  the  offence,  and  commit 
him  to  the  common  gaol  or  other  place  of  confinement, 
there  to  be  imprisoned,  with  or  without  hard  labour, 
for  any  term  not  exceeding  twelve  months;  and 
every  such  conviction  may  be  in  the  form  C,  or  to  the 
like  effect. 


12.  In  every  case  of  summary  proceedings  under 
this  Act,  the  person  accused  shall  be  allowed  to  make 
his  full  answer  and  defence,  and  to  have  all  witnesses 
examined  and  cross-examined  by  counsel  or  attorney. 

13.  The   magistrate   before  whom    any  person  is 
charged  under  this  Act,  may  by  summons  require  the 
attendance  of  any  person  as  a  witness  upon  the  hear- 
ing of  the  case  at  a  time  and  place  to  be  named  in  such 
summons,  and  such  magistrate  may  bind  by  recogniz- 
ance all  persons  whom  he  may  consider  necessary  to 
be  examined  touching  the  matter  of  such  charge,  to  at- 
tend at  the  time  and  place  to  be  appointed  by  him,  and 
then  and  there  to  give  evidence  upon  the  hearing  of 
such  charge  ;  And  in  case  any  person  so  summoned  or 
required  or  bound  as  aforesaid,  neglects  or  refuses  to 
attend  in  pursuance  of  such  summons  or  recognizance, 
then  upon  proof  being  first  made  of  such  person's  hav- 
ing been  duly  summoned  as  hereinafter  mentioned,  or 
bound  by  recognizance  as  aforesaid,  the  magistrate  be- 
fore  whom  such  person  ought  to  have  attended  may 
issue  a  warrant  to  compel  his  appearance  as  a  witness. 
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14.  Every  summons  issued  under  this  Act  may  be 
served  by  delivering  a  copy  of  the  summons  to  the 
party  summoned,  or  by  delivering  a  copy  of  the  sum- 
mons  to  some  inmate  of  such  party's  usual  place  of 
abode ;  and  every  person  so  required  by  any  writing 
under  the  hand  of  any  competent  magistrate  to  attend 
and  give  evidence  as  aforesaid,  shall  be  deemed  to 
have  been  duly  summoned. 

16.  The  jurisdiction  of  the  magistrate  in  the  case  of 
any  person  charged  within  the  police  limits  of  any  city 
in  Canada,  with  therein  keeping  or  being  an  inmate  or 
an  habitual  frequenter  of  any  disorderly  house,  house 
of  ill-fame  or  bawdy  house,  shall  be  absolute,  and  shall 
not  depend  on  the  consent  of  the  party  charged  to  be 
tried  by  such  magistrate,  nor  shall  such  party  be  asked 
whether  he  consents  to  be  so  tried  ;  nor  shall  this  Act 
affect  the  absolute  summary  jurisdiction  given  to  any 
Justice  or  Justices  of  the  Peace  in  any  case,  by  any 
other  Act. 

16.  The  jurisdiction  of  the  magistrate  shall  also  be 
absolute  in  the  case  of  any  person,  being  a  sea-faring 
person  and  only  transiently  in  Canada,  and  having  no 
permanent  domicile  therein,  charged,  either  within 
the  City  of  Quebec  as  hmited  for  the  purpose  of  the 
police  ordinance,  or  within  the  City  of  Montreal  as  so 
limited,  or  in  any  other  seaport,  city  or  town  in  Canada, 
where  there  is  a  competent  ma^strate,  with  the  com- 
mission therein  of  any  of  the  offences  mentioned  in 
the  second  section  of  this  Act,  and  also  in  the  case  of 
any  other  person  charged  with  any  such  offence  on 
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the  complaint  of  any  such  sea-faring  person  whose 
testimony  is  essential  to  the  proof  of  the  offence ;  and 
such  jurisdiction  shall  not  depend  on  the  consent  ol 
any  such  party  to  be  tried  by  the  magistrate,  nor  shall 
such  party  be  asked  whether  he  consents  to  be  so 
tried. 

17.  In  any  case  summarily  tried  under  the  third, 
fourth,  fifth,  or  sixth  sub-section  of  the  second  section 
of  this  Act,  if  the  magistrate  finds  the  charge  proved, 
he  may  convict  the  person  charged  and  commit  him 
to  the  common  gaol  or  other  place  of  confinement, 
there  to  be  imprisoned,  with  or  without  hard  labour, 
for  any  period  not  exceeding  six  months,  or  may  coti 
demn  him  to  pay  a  fine  not  exceeding,  with  the  costs  in 
the  case,  one  hundred  dollars,  or  to  both  fine  and  im- 
prisonment, not  exceeding  the  said  period  and  sum; 
and  such  fine  may  be  levied  by  warrant  of  distress  un- 
der the  hand  and  seal  of  the  magistrate,  or  the  party 
convicted  may  be  condemned  (in  addition  to  any  other 
imprisonment  on  the  same  conviction)  to  be  commit- 
ted to  the  common  gaol  or  other  place  of  confinement, 
for  a  further  period  not  exceeding  six  months,  unless 
such  fine  be  sooner  paid. 


18.  Whenever  the  nature  of  the  case  requires  it,  the 
forms  given  at  the  end  of  this  Act  shall  be  altered  by 
omitting  the  words  stating  the  consent  of  the  party  to 
be  tried  before  the  magistrate,  and  by  adding,  the 
requisite  words  stating  the  tine  imposed  [if  any]  and 
the  imprisonment  [if  any]  to  which  the  party  convicted 
is  to  be  subjected  if  the  fine  be  not  sooner  paid. 
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19.  Where  any  person  is  charged  before  any  Justice 
or  Justices  of  the  Peace,  with  any  offence  mentioned 
in  this  Act,  and  in   the  opinion  of  such  justice  or 
.mstices,  the  case  is  proper  to  be  disposed  of  by  a  com 
petent  magistrate,  as  herein  provided,  the  justice  or 
.justices  before  whom  such  person  is  so  charged  may 
If  he  or  they  see  fit,  remand  such  person  for  further 
examination  before  the  nearest  competent  magistrate 
m  hke  manner  in  all  respects  as  a  justice  or  justices 
are  authorized  to  remand  a  party  accused  for  trial  at 
any  court,  under  any  general  Act  respecting  the  duties 
of  Justices  of  the  Peace  out  of  Sessions,  in  like  cases. 

20.  No  Justice  or  Justices  of  the  Peace  in  any  Pro 
vmce,  shall  so  remand  any  person  for  further  examina- 
tion  or  trial  before  any  such  magistrate  in  any  other 
Province. 

21.  Any  person  so  remanded  for  further  examination 
before  a  competent  magistrate  in  any  city  may  be 
examined  and  dealt  with  by  any  other  competent 
magistrate  in  the  same  city. 

22.  If  any  person  suftered  to  go  at  large  upon  enter- 
mg  into  such  recognizance  as  the  justice  or  justices 
are  authorized  under  any  such  Act  as  last  mentioned 
to  take,  on  the  remand  of  a  party  accused,  conditioned 
for  his  appearance  before  a  competent  magistrate  under 
the  preceding  sections  of  this  Act,  does  not  afterwards 
appear  pursuant  to  such  recognizance,  then  the  magis- 
trate before  whom  he  ought  to  have  appeared  shall 
certify  (under  his  hand,  on  the  back  of  the  recogni 
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zance),  to  the  Clerk  of  the  Peace  of  the  district,  county 
or  place  (as  the  case  may  be)  the  fact  of  such  non- 
appearance,  and  such  recognizance  shall  be  proce«»ded 
upon  in  like  manner  as  other  recognizances,  and  such 
certificate  shall  be  deemed  sufficient  prima  facie  evi- 
dence of  such  non-appearance. 

28.  The  magistrate  adjudicating  under  this  Act  shall 
transmit  the  conviction,  or  a  duplicate  of  a  certificate 
of  dismissal,  with  the  written  charge,  the  depositions 
of  witnesses  for  the  prosecution  and  for  the  defence, 
and  the  statement  of  the  accused,  to  the  next  Court  of 
General  or  Quarter  Sessions  of  the  Peace,  or  to  the 
court  discharging  the  functions  of  a  Court  of  General 
or  Quarter  Sessions  of  the  Peace,  for  the  district,  county 
or  place,  there  to  be  kept  by  the  proper  officer  among 
the  records  of  the  Court. 

24.  A  copy  of  such  conviction,  or  of  such  certificate 
ot  dismissal,  certified  by  the  proper  officer  of  the  Court, 
or  proved  to  be  a  true  copy,  shall  be  sufficient  evidence 
to  prove  a  conviction  or  dismissal  for  the  offence  men- 
tioned therein,  in  any  legal  proceedings  whatever. 

25.  The  magistrate,  by  whom  any  person  has  been 
convicted  under  this  Act,  may  order  restitution  of  the 
property  stolen,  or  taken  or  obtained  by  false  pretences, 
in  those  cases  in  which  the  Court  before  whom  the 
person  convicted  would  have  been  tried  but  for  this 
Act,  might  by  law  order  restitution. 

26.  Every  court,  held  by  a  competent  magistrate  for 
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-he  p„rp„«„  of  thi.  Act,  .hall  b«  „„„pen  puhlie  co„rt 

for  holding  such  court,  shall  h,:  n„„(od  or  .(«,   i   u 
the  Clerk  of  the  Court  upo..  the  out  de      l^c.^: 
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29.  Every  person  who  obtains  a  certifirnf^  nf  ^• 
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in  alleged  that  the  offender  has  been  convicted,  and 
there  be  a  good  and  vahd  conviction  to  sustain  the 
same. 


^.t;.- 
•.•y-%. 


31.  Nothing  in  this  Act  shall  affect  the  provisions  ol 
the  "  Act  respecting  the  trial  and  punishment  of  juvenile 
offenders ;"  and  this  Act  shall  not  extend  to  persons 
punishable  under  that  Act,  so  far  as  regards  offences 
for  which  such  persons  may  be  punished  thereunder 

32,  Every  fine  imposed  under  the  authority  of  this 
Act  shall  be  paid  to  the  magistrate  who  has  imposed 
the  same,  or  to  the  clerk  of  the  court  or  Clerk  of  the 
Peace,  as  the  case  may  be,  and  shall  be  by  him  paid 
over  to  the  County  Treasurer  for  county  purposes  if 
it  has  been  imnosed  in  the  Province  of  Ontario — and 
if  it  has  been  imposed  in  any  ne  v  district  in  the  Pro- 
vince of  Quebec,  constituted  by  any  Act  of  the  legisla- 
ture of  the  late  Province  of  Canada  passed  in  or  after 
rho  year  one  thousand  eight  hundred  and  fifty -seven, 
then  to  the  sherifl  of  such  district  as  treasurer  of  the 
building  and  jury  fund  for  such  district  to  form  part 
of  the  said  fund, — and  if  it  has  been  imposed  in  any 
other  district  in  the  sa^d  Province,  then  to  the  protho- 
notary  of  such  district,  to  be  by  him  applied  under  the 
direction  of  the  Lieutenant-Grovernor  in  Council, 
towards  the  keeping  in  repair  of  the  court  house  in 
such  district,  oi  to  be  bv  him  added  to  the  monevs 
and  fees  collected  by  him  for  the  erection  of  a  court 
house  and  gaol  in  such  district,  so  long  as  such  fees 
shall  be  collected  to  defray  the  cost  of  such  erection  ; 
and  in  the  Province  of  Nova  Scotia  to  the  County 
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Treasurer  for  county  purposes,  and  in  the  Province  of 
New  Brunswick  to  the  County  Treasurer  for  county 
purposes.  ' 

JV^'t^n  f  "^P^^*^*'«^  of  this  Act  the  word  ''pro- 
perty shall  be  construed  to  include  everythin/in- 
eluded  under  the  same  word  or  the  expressfon  "  valu- 
able  security,"  as  used  in  the  "  Act  respecting  larceny 
and  other  ^milnr  0 fences  r  and  in  the  case  of  any 
;  valuable  security,"  the  yalue  thereof  shall  be  reckoned 
m  the  manner  prescribed  in  the  said  Act. 

34.  The  Act  cited  in  the  first  section  of  this  Act 
chapter  one  hundred  and  five  of  the  Consolidated 
Statutes  of  Canada  is  hereby  repealed,  except  as  to 
cases  pending  ander  it  at  the  time  of  the  coming  into 
force  of  this  Act  and  as  to  all  sentences  pronounced 
and  punishments  awarded  under  it,  as  regards  all 
which  this  Act  shall  be  construed  as  a  re-enactment  of 
the  said  Act,  with  amendments,  and  not  as  a  new  law. 

35.  This  Act  shall  commence  and  take  effect  on  the 
hrst  day  of  January,  in  the  year  of  our  Lord,  one  thou- 
sand eight  hundred  and  seventy. 


FORM  (A)  See  s.  7. 

OONVICTION. 


Province  of 
case  may  he)  of  to  wit : 

Be  it  remembered,  that  on  the 


City  (or  as  the  1 
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day  of 
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in  the  year  of  our  Lord  ,  at  ^  B 

being  charged  before  me  the  undersigned  '       of 

the  said  (City)  (and  consenting  to  my  deciding  upon 
the  charge  summarily),  is  convicted  before  me  for 
that  the  said  A.  B.,  &c.,  {stating  the  offence,  and  thetvme 
and  place  when  and  where  committed),  and  I  adjudge  the 
said  A.  B.,  for  his  said  offence,  to  be  imprisoned  in 
the  (and  there  kept  to  hard  labour)  for  the 

space  of 

Given  under  my  hand  and  seal,  the  day  and  year 
first  above  mentioned,  at  aforesaid. 

J-  S.        [L.S.] 


FORM  (B)  See  s.  7. 


CERTIFICATE  OF  DISMISSAL. 


City  (or  as  the 


{or  as  the ) 
to  wit :     f 


Province  of 
case  may  he)  of 

I,  the  undersigned  ,  of  the  City  (or  as 

the  case  may  be)  ol  ,  certify  that  on  the 

day  of  in  the  year  of  our  Lord  ,  at 

aforesaid,  A  B.  being  charged  before  me  (and 
consenting  to  my  deciding  upon  the  charge  summarily) 
for  that  he,  the  said  A.B.,  &c.  (stating  the  offence  cha.rged 
and  the  time  and  place  when  and  ivhere  alleged  to  have 
been  committed),  1  did,  after  having  summarily  adjudi- 
cated thereon,  dismiss  the  said  charge. 
G-iven  under  my  hand  and  seal,  this  day  of 

I  at  aforesaid. 

J-  S.        [L.S.J 


day  of 

,  A.B.,  being 

,  of  the  said 
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FORM  (C)  See  s.  11. 

OOHVICTION  UPON  A  PLEA  OF  GUILTY. 

Province  of  '  City  (or  as  the  1 

case  may  he)  of  to  wit:      / 

Be  it  remembered,  that  on  the 
in  the  year  of  our  Lord  ,  at 

charged  before  me  the  undersigned  „  „_^ 

(City)  (and  consenting  to  my  deciding  upon  the  charge 
summarily)  for  that  he,  the  said  A.B.,  &c.  {stating  the 
offence  and  the  time  andplaeewhen  and  where  committed), 
and  pleading  guilty  to  such  charge,  he  is  thereupon 
convicted  before  me  of  the  said  offence ;  and  I  adjudge 
him  the  said  A.  B.,  for  his  said  offence,  to  be  imprisoned 
in  the  (and  there  kept  to  hard  labour)  for  the 

space  of 

aiven  under  my  hand  and  seal,  the  day  and  the 
year  first  above  mentioned,  at  aforesaid. 

S.  S.        [L.S.] 
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32-33  VIC.  CHAP.  33. 


An  Act  respecting  the  trial  and  punishment  of  Ju- 
venile  Offenders. 

[Assented  to  22nd  June,  18b.9.] 

TTER  MAJESTY,  by  and  with  the  advice  and 
-*--»-  consent  of  the  Senate  and  House  of  Commons 
of  Canada,  enacts  as  follows : — 
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].  In  this  Act,  the  expression  "  any  two  or  more 
justices,"  shall,  as  respects  the  Province  of  Quebec,  in- 
clude any  two  or  more  Justices  of  the  Peace,  the  sheriff 
of  any  district  except  Montreal  and  Quebec,  the  de- 
puty sheriff  of  aasp^,  and  any  Recorder,  Judge  of  the 
Sessions  of  the  Peace,  Police  Magistrate,  District  Mag 
istrate  or  Stipendiary  Magistrate  acting  within  the 
limits  of  their  respective  jurisdictions; — and  as  re- 
spects the  Province  of  Ontario,  any  Judge  of  the  Coun- 
ty Court  being  a  Justice  of  the  Peace,  Police  Magistrate, 
or  Stipendiary  Magistrate,  or  any  two  Justices  of  the 
Peace,  acting  within  their  respective  jurisdictions  ;— 
and  as  respects  the  Province  of  Nova  Scotia  or  the  Pro- 
vince of  New  Brunswick,  the  said  expression  shall 
mean  and  include  any  functionary  or  tribunal  invested 
or  to  be  invested  by  the  proper  legislative  authority 
with  power  to  do  acts  usually  required  to  be  done  by 
two  or  more  Justices  of  the  Peace ;— and  the  expres- 
sion "  the  justices  "  shall  have  the  same  meaning  as  the 
expression  "  two  or  more  Justices  of  the  Peace "  as 
above  defined ;  and  the  expression  "  the  common  gaoj 
or  other  place  of  confinement"  shall  include  any  re- 
formatory prison  provided  for  the  reception  of  juvenile 
offenders  in  the  Province  in  which  the  conviction  re- 
ferred to  take  place,  and  to  which  by  the  law  of  that 
Province  the  oflfender  can  be  sent. 


2.  Every  person  charged  with  having  committed  or 
having  attempted  to  ^commit,  or  with  having  been  an 
aider,  abettor,  counsellor  or  procurer  in  the  commis- 
sion of  any  offence  which  is  simple  larceny,  or  punish- 
able as  simple  larceny,  and  whose  age  at  the  period  ol 
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the  commission  or  attempted  commission  of  such  of- 
fence does  not,  in  the  opinion  of  the  Justice  before 
whomhe  is  brought  or  appears,  as  mentioned  in  section 
seven,  exceed  the  ege  of  sixteen  years,  shall  upon  con- 
viction thereof,  in  open  court,  upon  his  own  confession 
or  upon  proof,  before  any  two  or  more  Justices,  be  com- 
mitted to  the  common  gaol  or  other  place  of  confine- 
ment within  the  jurisdiction  of  such  Justices,  there  to  be 
imprisoned  with  or  without  hard  labour,  for  any  term 
not  exceeding  three  months,  or,  in  the  discretion  oi 
such  Justices,  shall  forfeit  and  pay  such  sum,  not  ex- 
ceeding  twenty  dollars,  as  the  said  Justices  may  ad- 
judge. 

3.  The  Justices  before  whom  any  person  is  charged 
and  proceeded  against  under  this  Act,  before  such  per- 
son is  asked  whether  he  has  any  cause  to  show  why 
he  should  not  be  convicted,  shall  say  to  the  person  so 
charged,  these  words,  or  words  to  the  like  effect : 

"We  shall  have  to  hear  what  you  wish  to  say  in  an- 
"  swer  to  the  charge  against  you ;  but  if  you  wish  to  be 
"  tried  by  a  Jury,  you  must  object  now  to  our  deciding 
"upon  it  at  once:" 

And  if  such  person,  or  a  parent  or  guardian  of  such 
person,  then  objects,  such  person  shall  be  dealt  with  as 
if  this  Act  had  not  been  passed;  but  nothing  in  this 
Act  shall  prevent  the  summary  conviction  of  any  such 
person  before  one  or  more  Justices  of  the  Peace,  for 
any  offence  for  which  he  is  liabi.  to  be  so  convicted 
under  any  other  Act. 
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4.  If  the  Justices,  upon  the  hearing  of  any  such 
case,  deem  the  offence  not  proved,  or  that  it  is  not  ex- 
pedient to  inflict  any  punishment,  they  shall  dismiss 
the  party  charged,  in  the  latter  case  on  his  finding 
sureties  for  his  future  good  behaviour,  and  in  the 
former  case  without  sureties,  and  then  make  out  and 
deliver  to  the  party  charged,  a  certificate  under  the 
hands  of  such  Justices  stating  the  fact  of  such  dismissal. 

Such  certificate  shall  be  in  the  form  or  to  the  eftect 
set  forth  in  the  form  following : 

J  We  ,        of  Her  Majesty's  Justices  of 

To  wit :     (   the  Peace  for  the  ,  of  ,  (or 

if  a  Recorder,  Sc.,)  I,  a  „Ar 

®f     ,  -  (cts  the  case  may  he)  do  hereby 

certify,  that  on  the  day  of  ,  in  the 

year  of  our  Lord,  ,  at  |  in  the 

^^^^  of  ,  M.  N,  was  brought  be- 

fore us  the  said  Justices  {or  me  the  said  )  charged 

with  the  following  offence,  that  is  to  say  {here  state 
briefly  the  particulars  oj  the  charge),  and  that  we  the 
said  Justices  {or  I  the  said  )  thereupon  dismissed 

the  said  charge. 


of 


G-iven  under  our  hands  {or  my  hand)  this  day 


5.  If  the  Justices  are  of  opinion,  before  the  person 
charged  has  made  his  defence,  that  the  charge  is  from 
any  circumstance  a  fit  subject  for  prosecution  by  in- 
dictment, or  if  the  person  charged,  upon  being  called 
upon  to  answer  the  charge,  objects  to  the  case  being 
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summarily  disposed  of  under  the  provisions  of  this  Act 
such  Justices  shall,  instead  of  summarily  adjudicating 
thereupon  deal  M^ith  the  case  in  all  respects,  as  if  this 
Act  had  not  been  passed;  but  this  shall  not  prevent 
his  being  afterwards  tried  summarily  by  his  own  con- 
sent  by  a  Judge  of  a  County  Court  in  the  Province  of 
Ontano,  under  any  Act  then  in  force  for  that  purpose. 

6.  Every  person  obtaining  such  certificate  of  dismis- 
sal as  aforesaid,  and  every  person  convicted  under  the 
authority  of  this  Act,  shall  be  released  from  all  further 
or  other  criminal  proceedings  for  the  same  cause. 

7.  In  case  any  person  whose  age  is  alleged  not  to  ex- 
ceed sixteen  years  be  charged  with  any  offence  men- 
tioned in  section  two,  on  the  oath  of  a  credible  witness 
before  any  Justice  of  the  Peace,  such  justice  may  issue 
his  summons  or  warrant,  to  summon  or  to  apprehend 
the  person  so  charged,  to  appear  before  any  two  Jus- 
tices of  the  Peace,  at  a  time  and  place  to  be  named  in 
such  summons  or  warrant. 

8.  Any  Justice  or  Justices  of  the  Peace,  if  he  or  they 
think  fit,  may  remand  for  further  examination  or  for 
trial,  or  suffer  to  go  at  large  upon  his  finding  sufficient 
sureties,  any  such  person  charged  before  him  or  them 
with  any  such  offence  as  aforesaid. 

9.  Every  such  surety  shall  be  bound  by  recogni- 
zance to  be  conditioned  for  the  appearance  of  such  per- 
son before  the  same  or  some  other  Justice  or  Justices 
of  the  Peace  for  further  examination,  or  for  trial  before 
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two  or  more  Justices  of  the  Peace  as  aforesaid,  or  for 
trial  by  indictment  at  the  proper  Court  of  Criminal 
Jurisdiction,  as  the  case  may  be. 

10.  Every  such  recognizance  may  be  enlarged  from 
time  to  time  by  any  such  justice  or  justices  or  court  to 
such  further  time  as  he  or  they  appoint;  and  every 
such  recognizance  not  so  enlarged  shall  be  discharged 
without  fee  or  reward  when  the  party  has  appeared 
according  to  the  condition  thereof. 

11.  Any  Justice  of  the  Peace  may,  by  summons, 
require  the  attendance  of  any  person  as  a  witness  upon 
the  hearing  of  any  case  before  two  justices  under  the 
authority  of  this  Act,  at  a  time  and  place  to  be  named 
in  such  summons. 

12.  Any  such  justice  may  require  and  bind  by  recog- 
nizance all  persons  whom  he  considers  necessary  to  be 
examined  touching  the  matter  of  such  charge,  to  attend 
at  the  tim«  and  place  api  ointed  by  him,  and  then  and 
there  to  give  evidence  upon  the  hearing  of  such 
charge. 

13.  In  case  any  person  so  summoned  or  required  or 
bound  as  aforesaid,  neglects  or  refuses  to  attend  in 
pursuance  of  such  summons  or  recognizance,  then  up- 
on  proof  being  first  given  of  such  person  having  been 
duly  summoned  as  hereinafter  mentioned,  or  bound 
by  recognizance  as  aforesaid,  either  of  the  justices  be- 
fore whom  any  such  person  ought  to  have  attended. 
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may  issue  a  warrant  to  compel  his  appearance  a«  a 
witness. 


14.  Every  summons  issued  under  the  authority  of 
this  Act,  may  be  served  by  delivering  a  copy  thereof 
to  the  party  or  to  some  inmate  at  such  party's  usual 
place  of  abode,  and  every  person  so  required  by  anv 
writing  under  the  hand  or  hands  of  any  justice  or 
justices  to  attend  and  give  evidence  as  aforesaid,  shall 
be  deemed  to  have  been  duly  summoned. 

15.  The  justices  beibre  whom  any  person  is  sum- 
marily convicted  of  any  such  offence  as  hereinbefore 
mentioned,  may  cause  the  conviction  to  be  drawn  up 
in  the  following  form,  or  in  any  other  form  of  words 
to  the  same  effect,  (varying  the  wording  to  suit  the 
case),  that  is  to  say : 

, )      Be  it  remembered,  that  on  the 
To  wit :        i  day  of  ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  at 

in  the  District  of  ,  (County  or  United  Counties,' 

&c   or  as  the  case  may  be)  A.  O.  is  convicted  before  us 
J.  P.  and  J.  R,  two  of  Her  Majesty's  Justices  of  the 
Peace  for  the  said  District  (or  City,  &c.,)  (or  me    S  J 
Recorder,  kc,  of  the  of  or  as 

the  case  rmy  be)  for  that  he,  the  said  A.  0.,  did  (specify 
the  offence  and  the  time  and  place  when  and  where  the 
same  wa,  committed,  as  the  case  may  be,  but  without  set- 
ting forth  the  evidence),  and  we,  the  said  J.  P.  and  J.R 
{or  I,  the  said  S.  J.),  adjudge  the  said  A.  0.  for  his  said 
offence  to  be  imprisoned  in  the  (or  to  be  im- 
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prisoned  in  the  and  there  kept  at  hard  labour) 

lor  the  space  of  ,  (or  we,  or  I)  adjudge  the  said 

A.  O.  for  his  said  offence  to  forfeit  and  pay  {here  f^tate 
the  penalty  actually  imposed,)  and  in  default  of  imme- 
diate payment  of  the  said  sura,  to  be  imprisoned  in  the 
(or  to  be  imprisoned  in  the  ,  and  kept 

at  hard  labour)  for  the  space  of  unless  the 

said  sum  shall  be  sooner  paid 

Given  under  our  hands  and  seals,  (or  my  hand  and 
seal)  the  day  and  year  first  above  mentioned. 

And  the  conviction  shall  be  good  and  eflfectual  to  all 
intents  and  purposes. 

16.  No  such  conviction  shall  be  quashed  for  want  of 
form,  or  be  remoted  by  certiorari  or  otherwise  into 
any  of  Her  Majesty's  Superior  Courts  of  Record  ;  and 
no  warrant  of  commitment  shall  be  held  void  by  rea- 
son of  any  defect  therein,  provided  it  be  therein  alleged 
that  the  party  has  been  convicted,  and  there  is  a  good 
and  valid  comiction  to  sustain  the  same. 

17.  The  justices  before  whom  any  person  is  con- 
victed under  the  provisions  of  this  Act,  shall  forthwith 
transmit  the  conviction  and  recognizances  to  the  Clerk 
of  the  Peace  for  the  district,  city,  county  or  union  of 
counties  wherein  the  offence  was  committed,  there  to 
be  kept  by  che  proper  officer  among  the  records  of  the 
Court  of  General  or  Quarter  Sessions  of  the  Peace,  or 
of  any  other  court  discharging  the  functions  of  a  Court 
of  General  or  Quarter  Sessions  of  the  Peace. 

.    18.  Each  such  Clerk  of  the  Peace  shall  transmit  to 
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the  Secretary  of  State  of  Canada,  a  quarterly  return  of 
the  names,  offences  and  punishments  mentioned  in  the 
convictions,  with  such  other  particulars  as  may  from 
time  to  time  be  required. 

19.  No  conviction  under  the  authority  of  this  Act 
shall  be  attended  with  any  forfeiture,  except  such 
penalty  as  may  be  imposed  by  the  sentence,  but  when- 
ever any  person  is  adjudged  guilty  under  the  provi- 
sions of  this  Act,  the  presiding  justice  may  order  resti- 
tution of  the  property  in  respect  of  which  the  offence 
was  committed,  to  the  owner  thereof  or  his  represen- 
tatives, 

20.  If  such  property  be  not  then  forthcoming  the 
justices,  whether  they  award  punishment  or  dismiss 
the  complaint,  may  inquire  into  and  ascertain  the 
value  thereof  in  money,  and  if  thev  think  proper,  order 
payment  of  such  sum  of  money  to  the  true  owner,  by 
the  person  convicted,  either  at  one  time  or  by  instal- 
ments, at  such  periods  as  the  Court  deems  reasonable. 

21.  The  party  so  ordered  to  pay  may  be  sued  for 
the  same  as  a  debt  in  any  court  in  which  debts  of  the 
like  amount  may  be,  by  law,  recovered,  with  costs  of 
suit,  according  to  the  practice  of  such  court. 

22.  Whenever  the  justices  adjudge  any  offender  to 
forfeit  and  pay  a  pecuniary  penalty  under  the  author- 
ity of  this  Act.  and  such  penalty  is  not  forthwith  paid, 
they  may,  if  they  deem  it  expedient,  appoint  some 
future  day  for  the  payment  thereof,  and  order  the  of- 
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lender  to  be  detained  in  sale  custody  until  the  day  so 
to  bo  appointed,  unless  such  offender  ^ivos  security 
to  thi^  Natistaction  ot  the  justices  ibr  his  appearance  on 
such  day  ;  and  the  justices  may  take  such  security  bv 
way  of  recognizance  or  otherwise  at  their  discretion, 

28.  If  at  any  time  so  appointed  such  penalty  has  not 
been  paid,  the  same  or  any  other  Justices  of  the  Peace 
may,  by  warrant  under  their  hands  and  seals,  commit 
the  offender  to  the  common  gaol  or  other  place  of  con- 
linement  within  their  Jurisdiction,  there  to  remain  for 
any  time  not  exceeding  three  months,  reckoned  from 
the  day  of  sue  Ijudication :  such  imprisonment  to 
cease  on  the  payment  of  the  said  penalty. 

24.  The  justices  before  whom  any  person  is  prose- 
cuted or  tried  for  any  offence  cognizable  under  this 
Act,  may,  in  their  discretion,  at  the  request  of  the  pro- 
secutor  or  of  any  other  person  who  appears  on  recog- 
nizance or  summons  to  prosecute  or  give  evidence 
against  such  person,  order  payment  to  the  prosecutor 
and  witnesses  for  the  prosecution,  of  such  sums  of 
money  as  to  them  seem  reasonable  and  sufficient,  to 
reimburse   such    prosecutor  and   witnesses   for   the 
expenses  they  have  severally  incurred  in  attending 
before  them,  and  in  otherwise  carrying  on  such  ,   «>'  e- 
cution,  and  also  to  compensate  them  for  their  tun.;  'j 
and  loss  of  time  therein,  and  may  order  payiaen;  to 
the  constables  and  other  peace  officers  for  the  appre- 
hension and  detention  of  any  person  so  charged. 

26.  Anu  £•  though  no  conviction  takes  place,  the  said 
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«  .  d^  who,,  th,.y  „ro  olop.„i„„  that  tho  parties  or  any 
ol  them  have  acted  bmiajide. 

Ao^'JlT  """.  '"■■'""'"'  "'"'<"■  "■'"  ™"«'ri'y  of  this 
Ac  shall  be  p«,d  t„  the  justices  who  impose  the  saml 

O.0  the  Clerk  of  the  Uecorder's  Court,  or  tho  Cork 
o    the  County  Court,  or  the  Clerk  of  tho  Peace    or 

by  h,m  or  them  paid  over  to  the  County  Treasurer  for 
county  purposes,  if  the  same  was  im,  Jed  in  the  I'™ 
v.nco  0.  Ontario;  and  if  it  was  i.pLd  i^aly  Lw 
d,st„ct  ,n  the  Province  of  Quebec,  then  to  the  sheri^- 
«  such  d,str,ct  as  treasurer  of  tho  Building  and  Ju  y 
bund  for  such  district,  to  form  part  of  the'said  fund 
«"d  .1  It  was  ,mposed  in  any  other  district  in  the  Pro^ 
vmce  0    Quebec,  then  to  the  prothonotary  of  such 
d,  tnct,  to  be  bv  him  applied,  under  the  direction  of 
the  Lieutenant-Governor  in  Council,  towards  the  keen 
mgm  repair  ofthe  court  house  in  such  district  ot^ 
b    by  h,m  added  to  the  moneys  or  tees  collected  by 
h,»a,  for  the  erection  of  a  court  house  or  saol  in  such 
district  so  long  as  such  fees  are  collected  tTde  L"he 
cost  01  such  erection;   and  if  it  was  imposed  in    he 
rrovmce  of  Nova  Scotia  it  shall  be  paid  over  to  th! 
Oonuty  Treasure,  for  county  purposes;  andTf  ^wa 
nnposed  m  the  Province  of  New  Brunswick,  it  sM 
epa.d  over  to  the  County  Treasurer,  for  county  pu 
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27.  The  amount  of  expenses  of  attending  before  th.^ 
,ust,cesandthe  compensation  for  trouble  and^^^^^^^ 
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time  therein,  and  the  allowances  to  the  constables  and 
other  peace  officers  for  the  apprehension  and  deten- 
tion of  the  offender,  and  the  allowances  to  be  paid  to 
the  prosecutor,  witnesses  and  constables  for  attending 
at  the  trial  or  examination  of  the  offender,  shall  be 
ascertained  by  and  certilied  under  the  hands  of  such 
justices;  but  the  amouiil  of  the  costs,  charges  and 
expenses  attending  any  such  prosecution,  to  be  allowed 
and  paid  as  aforesaid,  shall  not  in  any  one  case  exceed 
the  sum  of  eight  dollars. 

?8.  Every  such  order  of  payment  to  any  prosecutor 
or  other  person,  after  the  amount  thereof  has  been 
certified  by  the  proper  Justices  of  the  Peace  as  aforsaid 
shall  be  forthwith  made  out  and  delivered  by  the  said 
justices  or  one  of  them,  or  by  the  Clerk  of  the  Record- 
er's Court,  Clerk  of  the  County  Court  or  Clerk  of  the 
Peace,  as  the  case  may  be,  unto  such  prosecutor  or 
other  person,  upon  such  clerk  being  paid  his  lawful 
fee  for  the  same,  and  shall  be  made  upon  the  officer  to 
whom  fines  imposed  under  the  authority  of  this  Act 
are  required  to  be  paid  over  in  the  district,  city,  county 
or  union  of  counties  in  which  the  offence  was  com- 
mitted, or  was  supposed  to  have  been  committed,  who 
upon  sight  of  every  such  order,  shall  forthwith  pay  to 
the  person  named  therein,  or  to  any  other  person  duly 
authorized  to  receive  the  same  on  his  behalf,  out  of 
any  moneys  received  by  him  under  this  Act,  the  money 
in  such  order  mentioned,  and  shall  be  allowed  the 
same  in  his  accounts  of  such  moneys. 

29.  The  Act  chapter  one  hundred  and  six  of  the 
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Consolidated  Statutes  of  Canada  is  herebv  rpn.«i  ^ 

regards  all  which  this  Aot  .K„n  u  "Merit;   as 

enactment  ofth  id  it  tuhL°"i™''  "  "  "" 
made,  and  not  as  a  new  law      '   -'-<"»»ts  hereby 

-d  ei^MYuX^rseVer;'""  "°"^  "^  '"- 


32-33  VIO.  CHAP.  34. 

An  Act  respecting  J„.e„ile  Offenders  within  the  Pro- 

Tince  of  Quebec. 


[Astented  to  22«<e  Jane,  1869.] 


^HEBEAS  the  Legislature  of  the  Province  of 

Act  ^^^S^^:^^;^^:;^  - 

certified  reformatory  schoX  and  t  ?*"'*''*«'«'«  of 
prisons  for  young  offe:tr  tq"  re  ft:  b'"  '""f*'"^ 
-  to  meet  the  provisions  of "  rX,";.  7"  «^  - 
Her  Maestv  bv  anrl  y^^u  +1,        '^'^^^cr,    llierefore 

the  Sena  e  and  Hole  oCo''  """"  ""^  "'"■^^''*  "^ 
as  follows:-  """""^  "^  ^^""'<Ja.  enacts 


1.  In  so  far  as  respects  the  F 


rovince  of  Quebec,  the 


i'*"!! 
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sections  five,  six,  seven,  eight,  nine,  ten,  eleven  and 
twelve  of  the  chapter  one  hundred  and  seven  of  the 
Consolidated  Statutes  of  Canada,  intituled :  "  An  Act 
respecting  Prisons  for  young  ofenders"  are  hereby  re- 
pealed, except  as  respects  persons  under  sentence 
when  this  Act  comes  into  force. 


2.  Whenever,  after  the  passing  of  this  Act,  any  per- 
son apparently  under  the  age  of  sixteen  years  is  con- 
victed before  any  court  of  criminal  jurisdiction  or  be- 
fore any  Judge  of  the  Sessions  of  the  Peace,  Recorder, 
District  or  Police  Magistrate,  of  any  ofience  for  which 
he  would  be  liable  to  imprisonment,  he  may  be  sen- 
tenced on  such  conviction,  to  be  detained  in  a  certified 
reformatory  school  for  any  term  not  less  than  two 
years,  nor  more  than  five  years,  or  he  may  be  sentenced 
to  be  first  imprisoned  in  the  common  gaol  for  a  period 
not  in  any  case  exceeding  three  months,  and  at  the 
expiration  of  his  sentence  to  be  sent  to  a  certified 
reformatory  school,  and  to  be  there  detained  for  a 
period  of  not  less  than  two  years,  and  not  more  than 
five  year«. 


3.  The  Lieutenant-Grovernor  may  at  any  time,  in 
his  discretion,  order  that  any  offender  detained  in  such 
reformatory  school  under  a  summary  conviction  be 
discharged. 

4.  The  Lieutenant-Governor  may  at  any  time,  on 
the  report  of  one  of  the  inspectors  of  prisons  for  the 
Province  of  Quebec,  order  any  offender  undergoing 
sentence  in  any  certified  reformatory  school,  on  a  con- 
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viction  for  felony,  to  be  removed  as  incorrigible  •  and 
in  any  such  case  the  offender  shall  be  imprisoned  in 
the  penitentiary  for  the  remainder  of  the  term  of  his 
sentence. 


5.  Any  person  apparently  under  the  age  of  sixteen 
years,  arrested  on  a  charge  of  having  committed  any 
offence  not  capital,  shall  not,  while  awaiting  trial  for 
su.  h  offence  be  detained  in  any  common  gaol,  if  there 
be  a  certified  reformatory  school  within  three  miles  of 
such  gaol,  but  shall  be  detained  in  such  reformatory 
school  while  awaiting  trial ;  and  if  there  be  more  than 
one  such  school  within  such  distance,  the  person  so 
charged  shall  be  detained  in  that  one  of  them  which 
IS  conducted  the  most  nearly  in  accordance  with  the 
religious   belief  to  which  his  parents  belong,  or  in 
which  he  has  been  educated. 

6.  If  any  offender  detained  in  a  certified  reformatory 
school,  wilfully  neglects  or  wilfully  refuses  to  conform 
to  the  rules  thereof,  he  shall,  upon  summary  conviction 
before  a  justice  or  magistrate  having  jurisdiction  in  the 
place  or  district  where  the  school  is  situate,  be  im- 
prisoned  with  hard  labour,  for  any  term  not  exceeding 
three  months;  and  at  the  expiration  of  the  term  of  his 
imprisonment,  he  shall,  by  and  at  the  expense  of  the 
managers  of  the  school,  be  brought  back  to  the  school 
from  which  he  was  taken,  there  to  be  detained  during 
a  period  equal  to  so  much  of  his  period  of  detention  as 
remained  unexpired  at  the  time  of  his  being  sent  to 
the  prison. 
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7.  If  any  offender  sentenced  to  be  detained  in  a  cer- 
tiiied  reformatory  school,  escapes  therefrom,  he  may  at 
any  time  before  the'expiration  of  his  period  of  deten- 
tion, be  apprehended  without  warrant,  and  if  the  mana- 
gers of  the  school  think  fit,  but  not  otherwise,  may, 
(any  other  Act  to  the  contrary  notwithstanding)  be  then 
brought  before  a  justice  or  magistrate  having  jurisdic- 
tion in  the  place  or  district  where  he  is  found,  or  in 
the  place  or  district  where  the  school  from  which  he 
escaped  is  situate  ;  and  he  shall  thereupon  be  liable, 
on  summary  conviction  before  such  a  justice  or  magis- 
trate, to  be  imprisoned  with  hard  labour,  for  any  term 
not  exceeding  three  months  ;  and  at  the  expiration  of 
such  term  he  shall,   by  and  at  the    expense  of  the 
managers  of  th^  school,  be  brought  back  to  the  school 
from  which  he  escaped,  there  to  be  detained  during  a 
period  equal  to  so  much  of  his  period  of  detention  as 
remained  unexpired  at  the  time  of  his  escaping. 

8.  Every  person  who  commits  any  of  the  following 
offences,  that  is  to  say  :— 

First— Knowingly  assists,  directly  or  indirectly,  any 
offender  detained  in  a  certified  reformatory  school,  to 
escape  from  the  school ; 


Second— Directly  or  indirectly  induces  such  an  oi- 
iender  to  escape  from  the  school ; 

Third— Knowingly  harbours,  conceals  or  prevents 
from  returning  to  the  school,  or  assists  in  harbouring, 
concealing  or  preventing  from  returning  to  the  school 


fiEFORMATORY   PRISONS,   QUEBEC.  471 

any  offender  who  has  escaped  from  a  certified  reforma- 
tory schooJ,  shall,  on  summary  conviction  before  two 
justices,  or  any  Judge  of  the  Sessions  of  the  Peace 
Recorder,  Police  or  District  Magistrate,  b-  liable  to  a 
penalty  not  exceeding  eighty  dollars,  or  at  the  discre- 
tion of  the  justices  or  other  functionary  before  whom 
he  IS  convicted,  to  be  imprisoned  for  any  term  not 
exceeding  two  months,  with  or  without  hard  labour. 

9.  The  reformatory  prison  at  present  in  use  in  the 
Provmce  of  Quebec,  shall,  so  long  as  it  is  used  for  that 
purpose,  be  held  to  be  a  certified  reformatory  school 
tor  the  purposes  of  this  Act. 

10^  This  Act  shall  apply  only  to  the  Province  of 
Quebec,  and  any  Act  relating  to  criminal  law  or  pro- 
cedure passed  during  the  present  or  the  now  last  Ses- 
sion  of  Parliament,  shall  be  construed  subject  to  this 
Act,  and  so  much  thereof  as  may  be  inconsistent  with 
this  Act,  shall  have  no  effect  as  respects  the  Province 
of  Quebec. 


32-33  VIC.  CHAP.  35. 

An  Act  for  the  more  speedy  trial,  in  certain  cases,  of 
persons  charged  with  felonies  and  misdemeanors  in 
the  Provinces  of  Ontario  and  Quebec. 

[Assented  to  22nd  June,  1869.] 

TTER  MAJESTY,  by  and  with  the  advice  and  con- 
^^  sent  of  the  Senate  and  House  of  Commons  of 
•Canada,  enacts  as  follows  :— 
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1.  Any  person  committed  to  a  jail  for  trial  on  a 
charge  of  being  guilty  of  any  offence  for  which  he 
may  be  tried  at  a  Court  of  General  Sessions  of  the 
Peace,  may,  with  his  own  consent,  of  which  consent 
an  entry  shall  then  be  made  of  record,  and  subject  to 
the  provisions  hereinafter  made,  be  tried  out  of  ses- 
sions, and  if  convicted,  may  be  sentenced  by  the 
judge. 

2.  It  shall  be  the  duty  of  every  Sheriff  within  tweii- 
ty-four  hours  after  any  prisoner  charged  as  aforesaid  is 
committed  to  gaol  for  trial,  to  notify  the  Judge  in  writ- 
ing thai  such  prisoner  is  so  confined,  stating  his  name 
and  the  nature  of  the  charge  preferred  against  him; 
whereupon,  witl;i  as  little  delay  as  possible,  such  Judge' 
shall  cause  the  prisoner  to  be  brought  up  before  him. 

3.  Having  obtained  the  depositions  on  which  the 
prisoner  was  so  committed,  the  Judge  shall  state  to 
him, — 


it; 


That  he  is  charged  with  the  offence,  descriMno- 


2.  That  the  prisoner  has  his  option  to  be  forthwith 
tried  before  such  Judge  without  the  intervention  of  a 
jury,  or  to  remain  untried  until  the  next  sittings  of 
such  sessions  or  of  a  Court  of  Oyer  and  Terminer,  or, 
in  Quebec,  of  any  Court  having  criminal  jurisdiction '; 

3.  If  the  prisoner  demands  trial  by  jury,  the  Judge 
shall  remand  him  to  gaol;  but  if  he  consents  to  be 
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tried  by  the  Judge  without  a  jury,  the  County  At- 
torney or  Clerk  of  the  Peace  shall  draw  up  a  record  ot 
the  proceedings  as  nearly  as  may  be  in  one  of  the 
forms  in  the  Schedules  A  and  B  to  this  Act ;  if  upon 
being  arraigned  upon  the  charge,  the  prisoner  pleads 
guilty,  such  plea  shall  be  entered  in  the  record,  and 
the  Judge  shall  pass  the  sentence  of  the  law  on  such 
prisoner,  which  shall  have  the  same  force  and  effect 
as  if  passed  at  any  Court  of  Qeneral  Sessions  of  the 
Peace. 


;^;;li 


4.  If  the  prisoner  upon  being  so  arraigned  and  con- 
senting as  aforesaid  pleads  not  guilty,  the  Judge  shall 
appoint  an   eariy  day,  or  the  same  day,  for  his  trial 
and  it  shall  be  the  duty  of  the  County  Attorney  or 
Clerk  of  the  Peace  to  subpoena  the  witnesses  named 
m   the  depositions,  or  such  of  them,  and  such  other 
witnesses  as  he  may  think  requisite  to  prove  the  charge,, 
to  attend  at  the  time  appointed  for  such  trial,  and  the 
prisoner  being  ready,  the  Judge  ^hall  proceed  to  try 
him,  and  if  he  is  found  guilty,  sentence  shall  be  pass- 
ed  as  in  the  last  preceding  section  mentioned,  but  if 
he  is  found  not  guilty,  the  Judge  shall  immediately 
discharge  him  from  custody,  so  far  as  respects  the 
charge  in  question. 

5.  The  Judge  sitting  on  any  such  trial  for  all  the 
purposes  thereof  and  proceedings  connected  there- 
with or  relating  thereto,  is  hereby  constituted  aCouri 
of  Record,  and  the  record  in  any  such  case  shall  be 
filed  among  the  records  of  the  Court  of  General  Ses- 
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sions  01  the  Peace,  as  indictments  are,  and  as  part  of 
such  records. 

6.  Any  witness,  whether  on  behalf  of  the  prisoner 
or  against  him,  duly  summoned  or  subpcenaed  to  at- 
tend and  give  evidence  before  such  Judge  sitting  on 
any  snch  trial  on  the  day  appointed  for  the  same  shall 
be  bound  to  attend,  and  remain  in  attendance  throuffh- 
out  the  whole  trial,  and  in  case  he  fails  so  to  attend  he 
shall  be  held  guilty  of  contempt  of  Court,  and  he  mav 
be  proceeded  against  therefor  accordingly. 

7.  Upon  proof  to  the  satisfaction  of  the  Judge  of  the 
service  of  subpoena  upon  any  witness  who  fails  to  at- 
tend before  him  ^s  required  by  such  subpcena  and  such 
Judge  being  satisfied  that  the  presence  of  such  wit- 
ness  before  him  is  indispensable  to  the  ends  of  Justice 
he  may,  by  his  warrant,  cause  the  said  witness  to   be' 
apprehended  and  forthwith  brought  before  him  to  give 
evidence  as  required  by  such  subpoena,  and  to  answer 
for  his  disregard  of  the  same,  and  such  witness  may  be 
detained  on  such  warrant  before  the  said  Judge  or  in 
the  common  gaol  with  a  view  to  secure  his  presence 
as  a  witness,  or,  in  the  discretion  of  the  Judge  such 
witness  may  be  released  on  recognizance  with  or  with- 
out  sureties  conditioned  for  his  appearance  to  give  evi- 
dence as  therein  mentioned,  and  to  answer  for  his  de- 
fault m  not  attending  upon  the  said  subpoena  as  for  a 
contempt;  the  Judge  may  in  a  summarv  manner  ex- 
amme  into  and  dispose  of  the  charge  'of  contempt 
against  the  said  witness,  who  if  found  guilty  thereof 
may  be  fined  or  imprisoned,  or  both,-such  fine  not  to 
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exceed  one  hi,ndred:dollars,  and  such  imprisonment  to 
he  in  the  common  gaol,  with  or  without  hard  labour 
and  not  to  exceed  the  term  of  ninety  days ;  the  said 
warrant  may  be  in  the  form  "  C,"  and  the  conviction 
for  contempt  in  the  form  "  D"  to  this  Act,  and  shall 
be  authority  to  the  persons  and  officers  therein  required 
to  act,  to  do  as  therein  they  are  respectively  directed. 

8.  All  the  powers  and  duties  hereby  conferred  and 
imposed  upon  the  Judge,  shall  be  exercised  and  per- 
formed  m   the  Province  of  Ontario  by  any  County 
Judge,  Junior  or  Deputy  Judge,  authorized  to  act  as 
Chairman  of  the  General  Sessions  of  the  Peace,  and  in 
the  Province  of  Quebec,  in  any  district,  wherein  there 
18  a  Judge  of  the  Sessions,  by  such  Judge  of  Sessions, 
and  m  any  district  wherein  there  is  no  Judge  of  Ses- 
sions  but  wherein  there  is  a  District  Magistrate    by 
such  District  Magistrate,  and  in  any  district  wherein 
there  is  neither  a  Judge  of  Sessions,  nor  a  District 
Magistrate,  by  the  Sheriff  of  such  district. 

"   ^his  Act  shall  apply  only  to  the  Provinces  of  On- 
•id  Quebec. 


SCHEDULE  A. 


Form  of  Record  when  the  Prisoner  pleads  Not  Guilty. 


Province  of 


Be  it  remembered  that  A. 


County  or  District  oHb.  being  Tprisonlr  17  tre 
,  to  wit :  J  gaol  of  the  said  County  or 


476 


THE   CRIMINAL   STATUTE   LAW. 


District,  committed  for  trial  on  a  charge  of  having  on 
day  of        186  ,  feloniously  stolen,    &c.  (one  cm 
the  property  of  C.  £).,  or  aa  the  case  may  he,  datm,j  &neflu 
the  offence),  and  being  brought  before  me,  '       /J. 

scribe  the  Judge)  on  the  day  of  186  ,  and  asked 
by  me  if  he  consented  to  be  tried  beiure  me  without 
the  intervention  of  a  Jury,  consented  to  be  so  tried  • 
and  that  upon  the  day  of  186  ,  the  said  A 

13.  being  again  brought  before  me  for  trial,  and  declar- 
ing himself  ready,  was  arraigned  upon  the  said  chame 
and  pleaded  not  guilty ;  and  after  hearing  the  evi 
dence  adduced  as  well  in  support  of  the  said  charge  as 
lor  the  prisoner's  defence  {or  as  the  case  may  he)  I  find 
him   to   be  guilty  of  the  offence  with  which  he  is 
charged  as  aforesaid,  and  I  accordingly  sentence  him 
to  be  (here  insert  such  sentence  as  the  law  allotvs  and  the 
Judge  thinks  right.)        or         I  find  him  not  guilty  of 
the  offence  with  which  he  is  charged,  and  discharoe 
him  accordingly.     Witness  my  hand  at  in  the 

County  {or  District)  of  ,  this  day  of 

186  . 

0.  K. 

Signature  of  Judge. 


SCHEDULE  B. 

Form  of  Record  ivhen  the  Prisoner  pleads  Guilty. 

Province  of  .fie  it  remembered  that  A 

County  or  District  of  (b.  being  a  prisoner  in  the 

,  To  wit : )  gaol  of  the  said  County  {or 
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District),  on  a  charge  of  having  on  the  day  of 

186  ,  feloniously  stolen  &c.  {one  cow  the  proper- 
ty  of,  or  as  the  case  may  he,  stating  briejiy  the  ofence) 
and  being  brought  before  me  (Uescribe  'the  Judc,e)  on 
the  day  of  186  ,  and  asked  by  me  if  he  6on. 

sented  to  be  tried  before  me  without  the  intervention 
oi  a  jury,  consented  to  be  so  tried  ;  and  that  the  said 
A.  B  bemg  then  arraiy-ned  upon  the  said  charge,  he 
pleaded  guilty  thereof,  whereupon  I  sentence  the  said 
A.  1}.,  to  be  {here  insert  such  sentence  as  the  law  allows 
and  the  Judge  thinks  right)  Witness  my  hand  this 
day  of  186  . 

0.  K. 

Signature  of  Judge. 


.  \ 
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SCHEDULE  C. 


I  To  all  or  any  of  the  Consta- 
bles or  other  Peace  Officers  in 

'the  said  County,  {or  District, 
as  the  case  may  he)  of 


(L.  S.)        Canada, 

Province  of 
County  {or  District,  as 

the  case  may  he)  of 
To  wit: 

Whereas  it  having  been  made  to  appear  before  me 
that  E.F.,  in  the  said  County  {or  Distric<)(oras^/ig  case 
may  he,)  was  likely  to  give  material  evidence  on  be- 
half of  the  prosecution  or  defence  {as  the  case  may  he) 
on  the  trial  of  a  certain  charge  of  {as  larceny,  or 

as  the  case  may  he,)  against  A.  B,  and  that  the  said  E 
F.,  was  duly  subpoenaed  or  bound  under  recognizances 
to  appear  on  the  day  of  ,  186  .  at 
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m  the  said  (Comity  or  District,  an  the  case  ,ruiy  be,)  at 
o'clock  (forenoon  or  afternoon,  an  the  cute  way 
hii,)  before  me  to  testify  what  he  should  know  concern- 
ing the  said  char^'o  against  the  said  E.  P. 

And  whereas  proof  hath  this  day  been  made  before 
me  upon  oath  of  such   subpoena  having  been  duly 
served  upon  the  said  E.  F.,  or  of  the  said  E.  F  having 
been  duly  bound  in   recognizances  to  appear  before 
me,  {OH  the  case  may  be,) ;  And  whereas  the  said  E  F 
hath  neglected  to  appear  at  the  trial  and  place  appoint- 
ed and  no  just  excuse  has  been  offered  for  such  ne- 
gleet;  These  are  therefore  to  command  you  to  take  the 
said  E.  F..  and  to  bring  and  have  him  forthwith  before 
me    to   testify  what    he  shall  know    concerning  the 
said  charge  against  the  said  A.  B.,  and  also  to  answer 
his  contempt  for  such  neglect. 

Oiven  under  my  hand  this  day  of  in 

the  year  of  Our  Lord  186  . 

J.  S., 
Judge. 


SCHEDULE  D. 

(L.  S.)        Canada.  fie  it  remembered  that  on 

Province  of  ,  /  the        day  of        in  the  year 

(County,  or  District)  f  of  Our  Lord  186  ,    in  the 

''\  ^    /  ^"^''^  •  ^^^''^^^J^  '''  ^i«*"«t  ^  ihe  case 

may  be)  of        E.  F.  is  convicted  before  me,  for  that  he 

the  said  E.F.  did  not  attend  before  me  to  give  evi- 
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dence  on  the  trial  of  a  certain  charge  against  one  A.  B. 
of  iarceny,  (or  as  the  ca»e  may  he)  although  duly  sub- 
pojnaed  or  bound  by  recognizance  to  appear  and  give 
evidence  in  that  behalf  {as  the  case  may  be)  but  made 
default  therein,  and  hath  not  shewn  before  me  any 
sufficient  excuse  for  such  default,  and  I  adjudge  the 
said  E.F.  for  his  said  offence  to  be  imprisoned  in  the 
common  gaol  of  the  (County  or  District)  of  at 

for  the  space  of  there   to  be  kept  at 

hard  labour  {and  in  case  a  fine  u  aim  intended  to  be  im- 
posed, then  proceed).  And  I  also  adjudge  that  the  said 
E.  F.  do  forthwith  pay  to  and  for  the  use  of  Her  Majes- 
ty a  fine  of  dollars,  and  in  default  of  payment 
that  the  said  line  with  the  costs  of  collection  be  levied 
by  distress  and  sale  of  the  goods  and  chattels  of  the 
said  E.  F.  (or  in  case  a  fine  alone  in  imposed,  then  the 
clause  for  imprisonment  mill  be  omitted.) 

Given  under  my  hand  at  in  the  said  (Coun- 

ty or  District)  of  the  day  and  year  first  above 

mentioned. 

J.  S., 
Judge. 


M  I 


32-33  VIC.  CHAP.  36. 


An  Act  respecting  the  Criminal  Law,  and  to  repeal 
certain  enactments  therein  mentioned. 

[Assented  to  22nd  June,  1869.] 

TT^  HERE  AS  by  the  several  Acts  of  the  Parliament 
*  *       of  Canada,  passed  in  the  now  last  session  and 
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present  session  thereof  respectively,  and  mentioned  in 
the  Schedule  A  to  this  Act,  divers  Acts  and  parts  of 
Acts  and  provisions  of  law,  heretofore  in  force  in  the 
late  Province  of  Canada,  and  in  the  Provinces  of  Nova 
Scotia  and  New  Brunswick,  have  been  assimilated 
amended  and  consolidated,  and  it  is  expedient  to  pro- 
vide for  the  repeal  thereof,  and  of  so  much  of  any  other 
Acts  or  provisions  of  law  as  may  be  contrary  to  or 
superseded  by  the  said  Acts  mentioned  in  Schedule 
A ;  Therefore  Her  Majesty,  by  and  with  the  advice 
and  consent  of  the  Senate  and  House  of  Commons  of 
Canada,  enacts  as  follows  : — 

1.  The  Acts  and  parts  of  Acts  mentioned  in  Schedule 
B  hereunto  annexed,  are  hereby  repealed,  as  are  also 
all  other  Acts  and  parts  of  Acts  and  provisions  of  law 
contrary  to  or  inconsistent  with  the  Acts  mentioned 
in  Schedule  A  or  any  of  them,  subject  to  the  following 
provisions : 

Such  repeal  shall  not  extend  to  matters  relating 
solely  to  subjects  as  to  which  the  Provincial  Legisla- 
tures have,  under  "  The  British  North  America  Act 
1867,"  exclusive  powers  of  legislation,  or  to  any  enact- 
ment of  any  sucii  Legislature  for  enforcing  by  fine 
penalty  or  imprisonment  any  law  in  relation  to  any  such 
subject  as  last  aforesaid,  or  to  any  municipal  By-law 
relatmg  to  any  offence  within  the  scope  of  the  powers 
of  the  municipality : 

Such  repeal  shall  not  extend  to  any  provision  of  any 
Act  of  the  Parliament  of  Canada,  creating  or  providing 
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special  provision  for  tlie  punishmel  „f    '  ''"'"'"'""S 
as  to  tlie  proceedings  for T  ™^  offence,  or 

tion  of  the  oft'endeTotler  th7irr''°"  ^-^  >=''"^'- 
in  Schedule  A  or  an;  of   he^^^^^^^  ^  «•"  ^^'^ 

in  any  such  case  the'o«Lde7„a;      fn^rr  Vh'"' 

under  any  „f  theTcts  2  r^'  '.      ^""'''''<''  ^''^er 
^y  oi  tneActs  mentioned  in  SehpHnlo  a 

any  other  Act  of  the  Parliament  of  Can  d!  o        '/'' 

r^e^id^-sra!-^^"'^^^^ 

an^Arl^XerL^hrr^^^^^^^^ 
repeal,  shall  be  dealt  wi  MnXred Vr^VV""'' 
mined  and  punished,  and  eWry'll! '■ '™''  ''^'"■ 
any  such  offence  shall  be  reZL^dta  IheV""""'  "' 
ner  as  if  the  said  Acts  and  enl  » 'n':  HZl  Z"- 
repealed  ;  and  every  act  duly  done   and  " 

.ant  and  other  instrument  dulvZd!'  '^  ""■■• 

such  repeal,  shall  continue  ^d  be  o7ir"'''  '"''"' 
andetfectasifthesaid  Act     ^  '  '"'"''  ^°^'"> 

been  "pealed  ^Ttt  J  StTatr"^''  ""' 
and  protection  in  respect  of  any  ma  fe  "  f  ^hf:'"'^^^ 
m.tted  or  done  before  such  repeal  shal,  c  r  ^  """'" 
be  of  the  same  force  and  effect  as  ift        .      "'  """^ 

enactments  had  not  been  rlpeatd      ?""*  ^"'^  """* 
„  oeen  repealed,  and  every  action. 
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prosecution  or  other  proceeding  commenced  before 
such  repeal,  or  thereafter  commenced  in  respect  of 
any  such  matter  or  thing,  may  be  prosecuted,  continued 
and  defended  as  if  such  Acts  and  enactments  had  not 
been  repealed. 

2.  Nothing  in  any  of  the  Acts  mentioned  in  Schedule 
A  shall  affect  the  crime  of  High  Treason,  except  only 
as  respects  cases  punishable  under  the  provisions  of 
the  ^^  Act  for  the  better  security  of  the  Crown  and  of  the 
Government"  mentioned  in  the  said  Schedule. 

3.  The  provisions  in  the  Act  respecting  procedure 
in  criminal  cases  and  other  matters  relating  to  criminal 
law,  as  to  the  number  of  peremptory  challenges  al- 
lowed to  prisoners  in  criminal  cases,  shall  not  apply 
to  any  trial  to  be  had  in  the  Province  of  New  Bruns- 
wick, before  the  first  day  of  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  seventy- 
one  ;  and  until  after  the  said  day,  a  warrant  issued  by 
a  Justice  of  the  Peace  in  the  said  ProA'ince,  may  as 
heretofore  be  executed  in  any  part  thereof,  without 
being  backed. 


4.  No  provision  in  any  of  the  Acts  mentioned  in  the 
said  Schedule  A  requiring  any  warrant  or  document 
issued  or  granted  by  any  Justice  of  the  Peace,  to  be 
under  seal,  shall  apply  to.  any  such  instrument  or  docu- 
ment issued  or  granted  in  the  Province  of  New  Bruns- 
wick before  the  day  last  aforesaid ;  and  if,  in  any  such 
instrument  or  document  issued  in  any  Province  in 
Canada  at  any  time,  it  is  stated  that  the  same  is  given 
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under  the  hand  and  seal  of  any  justice  signing  it,  such 
seal  shall  be  presumed  to  have  been  affixed  by  him 
and  Its  absence  shall  not  invalidate  the  instrument  or 
such  justice  may  at  any  time  thereafter  alHz  such  seal 
with  the  same  effect  as  if  it  had  been  affixed  whea 
such  instrument  was  signed. 

5.  Notwithstanding  any  provision  in  any  of  the  Acts 
mentioned  in  Schedule  A,  that  any  term  'f  impritt 
mentless  than  two  years  shall  be  in  somegaol  orplace 
of  confinement  other  than  the  penitentiary,  any  of- 
ender  sentenced  under  any  such  Act  before  the  day 
last  aforesaid  in  New  Brunswick  or  Nova  Scotia    to 
imprisonment  for  a  term  less  than  two  years,  ma^.  in 
the  discretion  of  the  Court  passing  such  sentence  be 
sentenced  to  undergo  such  imprisonment  in  the  p;ni. 
tentiary  of  the  Province  where  the  sentence  is  passed 
>U6tead  of  being  sentenced  to  undergo  the  sameTn' 
any  other  gaol  or  place  of  confinement,  and  any  such 
provision  as  first  aforesaid,  shall  be  construed  subject 
to  this  section.  •* 

6.  In  all  cases  when  a  party  who  has  entered  into 

Jushees  of  he  Peace  out  ofSemio,,,,  in  relation  to  sum- 
mary  conv^tions  and  orders."  has  failed  to  appear  ac- 
cording  to  the  condition  of  such  recognizance  and  h  s 
default  has  been  certified  by  the  justice  or  justices  as 
therein  provided,  the  properofflcer  to  whom  the  recog- 
mzance^and  certificate  of  default  are  to  be  transmittfd 
in  the  Province  of  Ontario,  sh  ,11  be  the  Clerk  oi  the 
Peace  of  the  county  lor  whio'   such  justice  or  justices 


it 
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are  af       ited  or  are  acting,  and  the  Court  of  General 
Sessions  of  the  Peace  for  such  county  shall,  at  its  then 
next  sitting,  order  all  such  recognizances  to  be  forfeited 
and  estreated,  and  the  same  shall  be  enforct  d  and  col- 
lected in  the  same  manner  and  subject  to  the  same 
conditions  as  any  fines,  forfeitures  or  amercements  im- 
posed by  or  forfeited  before  £uch  court ;    and  in  the 
other  Provinces  of  Canada,  the  "proper  officer"  to 
whom  any  such  recognizance  and  certificate  shall  be 
transmitted,  shall  be  the  officer  to  whom  like  recogni- 
zances have  been  heretofore  accustomed  to  be  trans- 
mitted under  the  law  in  force  before  the  coming  into 
force  of  the  said  Act,  and  such  recognizances  shall  be 
enforced  and  collected  in  the  same  manner  as  like 
recognizances  have  heretofore  been. 

7.  No  return  purporting  to  be  made  by  any  Justice 
of  the  Peace  under  the  Act  last  above  cited,  shall  be 
vitiated  by  the  fact  of  its  including,  by  mistak  >,  any 
convictions  or  orders  had  or  made  before  him  in  any 
matter  over  which  any  Provincial  Legislature  has  ex- 
clusive jurisdiction,  or  with  respect  to  which  he  may 
have  acted  under  the  authority  of  any  provincial  law. 

8.  Any  Judge  of  the  Sessions  of  the  Peace  or  any 
District  Magistrate,  in  the  Province  of  Quebec,  shall  in 
all  cases  have  all  the  powers  vested  in  two  Justices  of 
the  Peace  by  any  Act  mentioned  in  Schedule  A,  or 
any  other  Act  relating  to  criminal  law,  in  force  in  that 
Province. 

9.  The  foregoing  provisions  of  this  Act,  and  the 
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repeal  of  the  Acts  and  enactments  therein  referred  to 
shall  take  effect  on  and  after  the  first  day  of  January,' 
in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  seventy,  and  not  before,  except  as  to  such  of  the 
said  Acts  and  enactments  as  are  contrary  to  or  incon- 
sistent with  the  Acts  mentioned  in  Schedule  A,  as 
being  passed  in  the  now  last  Session  of  the  Parhament 
of  Canada,  which  shall  be  held  to  have  been  repealed 
from  the  time  when  the  Act  or  Acts  to  or  with  which 
they  are  contrary  or  inconsistent,  came  into  force. 

10.  This  Act  shall  be  construed  as  having  been 
passed  after  the  Acts  of  the  present  Session  mentioned 
m  Schedule  A,  and  as  amending  and  explaining  them 


ill  ill 
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SCHEDULE  A. 

ACTS  OF  THE  PARLIAMENT  OF  CANADA. 

Ads  passed  in  the  Session  of  1867-8,  Slst  Victoria. 


CHAPTER. 


14 


15 


An  Act  to  protect  the  inhabitants  of  Can- 
ada against  lawless  aggressions  from  sub- 
jects ol  foreign  countries  at  peace  with 
Her  Majesty. 

An  Act^o  prevent  the  unlawful  trainine- 
ot  persons  to  the  use  of  arms,  and  the 
practice  of  military  evolutions ;  and  to 
authorize  Justices  of  the  Peace  to  seize 
and  detain  arms  collected  or  kept  for 
purposes  dangerous  to  the  public  peace 
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SCHEDULE  k.— Continued. 


CHAPTER. 


TITLE. 


47 
62 

69 
70 
71 

72 

73 

74 

76 


An  Act  respecting  the  '^•jnufpofnro  orim- 
portation  of  coppei  or  tokens. 

An  Act  respecting  Ha-       ..  Police. 

An  Act  for  the  better  security  ol  the 
Crown  and  of  the  G-overnment. 

An  respecting  Riots  and  Riotous  Assem- 
blies. 

An  Act  respecting  forgery,  perjury  and 
intimidation  in  connection  with  the 
Provincial  Legislatures  and  their  Acts. 

An  Act  respecting  accessories  to  and  abet- 
tors of  indictable  offences. 

An  Act  respecting  Police  of  Canada. 

An  Act  respecting  persons  in  custody 
charged  with  high  treason  or  felony. 

An  Act  respecting  penitentiaries  and  the 
directors  thereof  and  for  other  purposes. 


Acts  passed  in  the  present  Session  of  the  Parliament  of 

Canada. 

An  Act  to  remove  doubts  as  to  Legislation  in 
'Janada,  regarding  offences  not  wholly  committed 
within  its  limits. 

An  Act  respecting  offences  relating  to  the  Coin. 

An  Act  respecting  Forgery. 

An  Act  respecting  offences  agltinst  the  Person. 

An  Act  respecting  Larceny  and  other  similar  of- 
fences. 

An  Act  respecting  malicious  injuries  to  Property. 
An  Act  respecting  Perjury. 
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An  Act  for  tho  better  preservation  of  peace  in  the 
vicinity  of  Public  Works. 

An  Act  respecting  certain  offences  relative  to  Her 
Majesty's  Army  and  Navy. 

An  Act  for  the  better  protection  of  Her  Majes- 
ty's Military  and  Naval  Stores. 

An  Act  respecting  Cruelty  to  Animals. 

An  Act  respecting  Vagrants. 

An  Act  respecting  Procedure  in  Criminal  Cases 
and  other  matters  relating  to  Criminal  Law. 

An  Act  respecting  the  duties  of  Justices  of  the 
Peace,  out  of  Sessions,  in  relation  to  persons  charged 
with  Indictable  Offences. 

An  Act  respecting  the  duties  of  Justices  of  the 
Peace,  out  of  Sessions,  in  relation  to  Summary  Convic- 
tions and  Orders. 

An  Act  respecting  the  prompt  and  summary  ad- 
ministration of  criminal  justice  in  certain  cases. 

An  Act  respecting  the  trial  and  punishment  of  Ju- 
venile Olienders. 

An  Act  respecting  Juvenile  Offenders  within  the 
Province  of  Quebec. 

An  Act  for  the  more  speedy  trial  in  certain  cases 
ol"  persons  charged  with  felonies  and  misdemeanors, 
in  the  Provinces  of  Ontario  and  Quebec. 


1             ■!      . 
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SCHEDULE  B. 

ACTS   OF  THE  LEGISLATURE  OF   THE  LATE  PROVINCE 

CANADA. 

Consolidated  Statutes  of  Canada. 


Extent  of 
RepeaL 


OF 


Chapter    30 


Chapter  JK) 

Chapter  91 

Chapter  <)2 

Chapter  J)3 

Chapter  94 

Chapter  9U 

Chapter  99 


An  Act  respecting  the  Sale  of  In- 
toxicating Liquors  near  Public 
Works. 

An  Act  respecting  Offences  against 
the  State. 

All  Act  respecting  Offences  against 
the  Person. 

An  Act  respecting  Offences  against 
Person  and  Property. 

^\f^^}.  ^specting  Arson  and  other 
Malicious  Injuries  to  Property. 

An  Act  respecting  Forgery. 

An  Act  respecting  Cruelty  to  Ani- 
mals. 

An  Act  respecting  the  Procedure 
m  Criminal  Cases. 


The  whole. 

The  whole. 

The  whole. 

The  whole. " 

The  whole. 

The  whole. 
The  whole. 


Chapter  102 


Chapter  103 


The  whole,  except 
sections  eighty- 
seven,  ninety- 
seven,  one  hun- 
dred and  twenty, 
and  one  hundred 

An  Act  respecting  the  Duties  of  The"thor*fx:e"pt 
Justices   of  the  Peace,  out  of     ««.I^"^  «V.f.''.^fP* 
Sessions,  m  relation  to  persons 
charged  with  indictable  Offen- 
ces. 

An  Act  respecting  the  duties  of 
Justices  of  the  Peace,  out  of 
Sessions,  in  relation  to  Sum 
mary  Convictions  and  Orders. 


section  fifty-nine 


The  whole,  except 
sections     seven- 
ty-four, seventy- 
five,  seventy-six, 
seventy  -  seven, 
seventy  -  eight, 
seventy  -  nine, 
eighty,  eight-one 
and  eighty-five. 


CRIMINAL   LAW — REPEAL. 

SCHEDULE  B.^Continued. 
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Reference 
to  Act. 


TITLE  OF  ACT. 


Extent   of 
Repeal. 


Chapter  105 


Chapter  106 


An  Act  resijecting  the  prompt  and 
summary  administration  of 
Criminal  Justice  in  certain 
cases. 

An  Act  respecting  the  trial  and 
punishment  of  Juvenile  OflFend- 
ers. 


The  whole,  except 
sections  thirty, 
thirty-one,  thir- 
ty-two, and  thir- 
ty-three. 

The  whole,  except 
sections  six, 
seven,  and  eight. 


Acts  passed  since  the  Consolidation  of  the  Statutes. 


23   V.   c.   37 


24  V.     c.   7. 


24    V.    c.   10 


24    V.  c.    11 
24    V.   c.    12 


24    V.   c.  14 


24    V.  c.   15 


An  Act  for  the  further  protection 

of  Growing  Timber. 
An  Act  to  Amend  the  Law  relat- 
ing to  the  unlawful  Administer- 
ing of  poison. 
An  Act  to  prevent  vexatious  In- 
dictments for    certain    Misde 
meanors. 
An  Act  to  amend  the  Prison  and 

Asylum  Inspection  Act. 
An  Act  to  amend  the  one  hundred 
and  eleventh  chapter  of  the 
Consolidated  Statutes  of  Cana 
da,  intituled :  "An  Act  respect- 
ing the  Provincial  Penitentiarv 
of  Canada."  '^ 

An  Act  to  abolish  the  right  of 
Courts  of  Quarter  Sessions  and 
Recorders'  Courts  to  try  trea 
sons  and  capital  felonies. 
An  Act  to  amend  the  one  hundred 
and  second  chapter  of  the  Con- 
solidated Statutes  of  Canada 
intituled  :  "An  Act  respecting 
tlie  duties  of  Justices  of  the' 
Peace  out  of  Sessions  in  riila- 
tion  to  persons  charged  with 
indictable  offencee." 


The 
The 


whole, 
whole. 


The  whole. 


The 
The 


whole, 
whole. 


The  whole. 


The  whole. 
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SCHEDULE  B.— Continued. 


Referonco 
to  Act. 


TITLE  OF  ACT. 


24    V.  c.   26 


27-28 
19 


c. 


29    V.   c.    13 
29    V.   c.    14 


29-30  V.  c.  5 


Extent  of 
Repeal. 


29-30 
121 


V.    c. 


An    Act    to  amend  and  consoli- 
date the   Laws   respecting  the 
Recorder's  Conrt  of  the  City  of 
Quoboc, 
An  Act  to  amend  and  consolidate 
the  Law  respecting  Accessories 
to  and  Abettors  of  Indictable 
Offences,    and   for   otlier    pur- 
poses relative  to  the  Criminal 
Law. 
An  Act  for  abolishing  the  Punish- 
ment of  Death  in  certain  cases. 
An  Act  to  provide  more  fully  for 
the     punishment     of    offences 
against  the  person,  in  respect  to 
the  crime  of  Kidnapping. 
An  Act  to  prevent  the  unlawful 
training  of  persons  to  the  use  of 
arms,  and  to  practise  military 
evolutions  or  exercises  ;  and  to 
authorize  Justices  of  the  Peace 
to  seize  and  detain  arms  col- 
lected or  kept  for  purposes  dan- 
gerous to  the  public  Peace. 
An  Act  to  incorporate  the  Canada 
"Vine  Growers'  Association. 


Section   thirty-six. 


The  whole. 


The  whole. 
The  whole. 


The  whole. 


Section  sixteen. 


Consolidated  Statutes  for  Upper  Canada 


Chapter    13 


An  Act  respecting  the  Court  of 
Error  and  Appeal. 


So  much  as  is  re- 
pealed by  or  in- 
consistent with 
the  Act  of  this 
Session  respect- 
ing Procedure  in 
Criminal  cases, 
and  other  mat- 
ters relating  to 
Criminal  law. 
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SCHEDULE  B—Continvfd 


Kefercnce 
to  Act. 


Chapter  ;JI 

Chapter  32 

Chapter  97 

Chapter  99 


TITLE  OF  ACT. 


Extent  of 
Repeal. 


I  An   Act  respecting  Jurors  and 
I     Juries. 

An  Act  re8i)ecting  Witnessos  and 
Evidence. 


Sections  ninety- 
nine  and  one 
hundred. 

Sections  three  and 
four,  as  to 
Criminal  cases 
only. 

The  whole. 


Chapter  100 

Chapter  101 

Chapter  108 
Chapter  110 
Chapter  111 
Chapter  113 

Chapter  115 

Chapter  116 


The  whole,  except 
section  three. 


An  Act  relating  to  High  Treason, 
to  TumnltH  and  Riottms  Assem- 
blies and  to  other  offences. 

An  Act  to  prevent  tlie  unlawful 
training  of  persons  in  military 
evolutions  and  the  >i8e  of  fire 
arms  :  and  to  authorize  the 
seizure  of  fire-arms  collected  for 
purposes  dangerous  to  the  pub 
lie  peace. 

An  Act  for  the  punishment  of  any  The  whole, 
persons  who  seduce  soldiers  or 
sailors  to  desert  from  Her  Ma- 
jesty's service. 

An   Act  respecting  Forgery  and 
Perjury  in  certain  cases. 


An  Act  respecting  prosecutions  in 
cases  of  Misdemeanor. 

An  Act  to  allow  to  any  person  in- 
dicted a  copy  of  the  indictment. 

An  Act  respecting  amendments  at 
trial. 

An  Act  respecting  new  trials  and 
appeals,  and  Writs  of  Error  in 
criminal  cases  in  Upper  Canada. 

An  Act  respecting  the  punish- 
ment of  certain  offences,  and 
the  commuting  of  sentence  of 
death  in  certain  cjises. 

An  Act  respecting  corruption  of 
blood. 


The  whole,   except 
section  two. 


Section  three. 
The  whole. 
The  whole. 

The  whole,  except 
sections  five,  six- 
teen, and  seven- 
teen. 

The  whole. 


The  whole. 
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SCHEDULE  B.— Continued. 


Reference 
to  Act. 


TITLE  OF  ACT. 


Chapter  124 


Extent    of 
Hopoal. 


An  Act  respecting  tho  rotnrn  of 
Convictions  and  Pines  by  Jus- 
tices of  the  Peace  and  of  Finos 
levied  h}-  Shorirts. 


The  whole,   except 
section  seven. 


Acta  paused  since  tke  Comoluluion  of  the  aali  Statutes. 


29-30 
41 


29-30 
44 

29-30 
60 


c. 


c. 


V.    c. 


An  Act  to  amend  the  Law  of 
Crown  and  Criminal  Procedure 
and  Evidence  at  trial  in  Upper 
Canada. 

An  Act  respecting  Persons  in  ens- 
tody  bharged  with  High  Trea- 
son or  Felony. 

An  Act  to  amend  the  Law  respect- 
ing Appeals  in  cases  of  Summa- 
ry Convictions,  and  Returns 
thereof  by  Justices  of  the  Peace 
in  Upper  Canada. 


The  whole,  so  far  as 
regards  criminal 
procedure  only. 

The  whole. 


The  whole. 


Consolidated  Statutes  Jor  lower  Canada. 


Chapter  12 

Chapter  13 

Chapter  77 

Chapter  84 

Chapter  98 

Chapter  105 


An  Act  respecting  the  Desertion  The  whole, 
of  Soldiers. 

An  Act  respecting  Arms  and  Mu- 
nitions of  War. 

An  Act  respecting  the  Court  of 
Queen's  Bench. 

An   Act  respecting  the   selecting 
and  sunnnoning  of  Jurors. 

An  Act  respecting  Appeals  from 
the  decisions  of  Justices  of  the 
Peace  in  Summary  Conviction.s. 
An  Act  respecting  certain  matters 
connected  with  the  Administra- 
tion of  Justice  in  Criminal  Mat- 
ters. I 


The  whole. 

Section  sixty- 
three. 

Section  thirty 
three. 

Sections 
two. 


one    and 


Sections  one,  three, 
four  and  live. 
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ACTS  OF  THE  LEOISLATURE  OF  THE  PROVINCE  OF  NEW 

BRUN8WICK. 

Revised  Statutes—Part  IV. 


Chapter    138 


Extent    of 
Repeal . 


Chapter    147 


Chapter 

Chapter 

Chapter 
Chapter 
Chapter 


Of  Summary  ConvictionB  before 
Justices. 


Of    Oftences  against  the    Public 
Peace. 


Chapter     163 


148  Of  Offences  against  the  Adminis- 
tration of  Justice. 

Of  Homicide  nd  other  Offences 
against  the  Person. 

Of  Offences  against  the  habitation. 

Of  Fraudulent  Appropriations. 

Of  Forgery  and  Offences  relating 
to  the  Coin. 

Of  Malicious  Injuries  to  Property. 


149 

150 
151 
152 


The  whole,  except 
section  twenty- 
two,  which  shall 
apply  to  the  new 
Summary  Con- 
victions Act. 

Sections  one,  two, 
three,  four  and 
five. 

The  whole. 

The  whole. 


Chapter 
Chapter 


154 
155 


Chapter    156 


Chapter    158 


Of  other  Felonies. 

Of  the  Definition  of  Terras  and 

Explanations. 
Of  Proceedings  before  Indictment. 


Of  Proceedings  on  Indictment. 


The  whole. 
The  whole. 
The  whole. 

The  whole,  except 

section  sixteen. 
The  whole. 
The  whole. 


The  whole,  except 
sections  se\  en- 
teen,  eighteen, 
twenty  and  twen- 
ty-two. 

The  whole,   .except 
sections       three 
and  twenty- 
three. 


I  t  I 


i  t\  ;». 
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THE  CRIMINAL  STATUTE   LAW. 

SCHEDULE  B.-Continued. 


Reference 
to  Act. 


Chapter    159 


TITLE  OF  ACT. 


Of  Trial, 


Extent  of 
Repeal. 


Chapter    160 


The  Sched- 
ules to  Part 
IV. 


Of  Errbr,   Punishment  and  Ex- 
penses. 


The  whole,  except 
sections  ten, 
twenty  -  two, 
twenty  -  three, 
twenty  -  four, 
twenty  -  five, 
twenty-six,    and 
so  much  of  sec- 
tion twenty- 
seven  as  respects 
the  appropriation 
of    the    fine    in 
cases  of  common 
assault. 
Sections  two,  three, 
four,    five,     six, 
seven    and   thir- 
teen. 

[The  whole,  except 
Schedule  U. 


Acts  passed  mice  the  revision  of  the  Statutes. 


21  V.  (1858) 
c.  22  I 


An   Act    in   amendment   of    the 
Criminal  Law. 


23  V.  (I860) 

c.  32 
23  V.  (I860) 

c.  33 

23  V.  (1860)1 
c.  34 

24  V.   (1861) 
c.  10 


jAn  Act  relating  to  Procedure  in 

I     Criminal  Cases. 

I  An  Act  in  amendment  of  the  Law 

relating  to   Summary   Convic 

tions. 
An  Act  to  amend  the  Law  relating 

to  False  Pretences. 
An  Act  to  prevent  the  carrying  of 

Deadly    Weapons    about    the 

Person. 


The  whole,  except 
sections  three 
and  five. 

Sections  three  and 
five. 

The  whole. 


The  whole. 


The  whole. 
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SCHEDULE  B.— Continued. 


49& 


Reference 
to  Act. 


26  V.   (1862) 
c.  10 

25  V.  (1862) 
c.  21 


27  V.   (1864) 
c.  4 

27  V.   (1864) 

c.  6. 
27  V.  (1864) 

0.  8 


30  V.  (1866) 
c.  9 


TITLE  OF  ACT. 


An  Act  to  amend  the  Law  relate 
ing  to  Offences  against  the  Per- 
son. 

An  Act  for  taking  away  the  Pun 
ishment  of    Death  in    certain 
oases,    and  substituting    other 
Punishments  in  lieu  thereof. 

An  Act  further  to  amend  the  Law 
relating  to  Offences  against  the 
Person. 

An  Act  relating  to  Larceny  and 
other  similar  Offences. 

An  Act  relating  to  the  issuing  of 
Warrants  by  Justices  of  the 
Peace,  and  in  aid  of  Police  Of- 
ficers and  Constables  in  the  ex- 
ecution of  their  duties. 

An  Act  respecting  Offences  relat- 
ing  to  the  Army  and  Navy. 


Extent  of 
Repeal. 


The  whole. 


The  whole. 


The  whole. 


The  whole. 
Section  one. 


The  whole. 


ACTS  OF  THE  LEGISLATURE  OF  THE  PROVINCE  OP  NOVA 

SCOTIA. 

Revised  Statutes—Third  Series— Parts  III  and  IV. 


Chapter    136 


Chapter 
Chapter 

Chapter 

Chapter 


166 
157 

159 

161 


Of  Juries. 


Of  Treason. 

Of  Offences  relating  to  the  Army 

and  Navy. 
Of  Offences  against  Religion. 

Of  Offences  against  the  Law  of 
Marriage. 


Section  fifty-one, 
and  section  fifty- 
seven  so  far  as 
regards  criminal 
cases. 

The  whole. 

The  whole. 

Sections    one    and 

three. 
Sections    one    and 

two. 


m 
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SCHEDULE  B.— Continued. 


Chapter 

Chapter 

Chapter 
Chapter 
Chapter 
Chapter 

Chapter 
Chapter 


163 


164 
166 
167 
168 

169 
170 


against  the  Public 


Of    Offences 
Peace. 

Of  Offence     against  the  Adminis- 
tration of  Justice. 

Of  Offences  against  the  person. 

Of  Offences  against  the  Habitation 


Sections  one,  two, 

three  and  four. 
The  whole. 


Chapter    171 


The  whole. 
The  whole. 
The  whole. 
The  whole. 


Of  Fraudulent  Appropriations. 
Of  Forgery  and  Offences  relating 
to  the  Coin. 

Of  Malicious  Injuries  to  Property.  The  whole. 
Ut  the  Definition  of  Terms  in  this  The  whole 

Title. 
Of  the  Administration  of  Criminal 

Justice  in  the  Superior  Court. 


Chapter    172 


Of  the  Duties  or  Justices  of 
Peace  in  Criminal  Matters. 


the 


The  whole,  except 
sections        fifty- 
nhie,  sixty,  sixty- 
one,      sixty-two, 
sixty-three,    six- 
ty-four,      sixty- 
five,       sixty-six, 
sixty-seven, 
seventy-five, 
eighty-six, 
eighty-seven, 
eighty-eight, 
eighty-nine, 
ninety,     ninety- 
one,  ninety-four, 
ninety-five, 
ninety-six, 
ninety-seven, 
ninety-eight, 
iiinety-nine,  one 
hundred,  one 
hundred  and 
one,  one  hundred 
and  two,  one 
hundred  and 
three,  and  the 
schedule    to  the 
said  chapter. 
The  whole. 
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Reference 
to  Act, 


TITLE  OF  ACT. 


27 


V. 
.9 


29  V. 
c.  19 


(1866) 


29  V.  (1866) 
c.  37 


29 


(1864)  An  Act  m  addition  to  Chapter 
167  of  the  Bill  for  Revising  and 
Consolidating  the  General  Stat- 
utes of  Nova  Scotia,  "  Of  Offen- 
ces against  the  Person." 
An  Act    jn  addition  to  and  to 
amend  Chapter  169  of  the  Re- 
vised Statutes,  "Of  Malicious 
Injuries  to  Property." 
An  Act  to  provide  for  the  seizure 
of  Arms  and  Munitions  of  War. 


Extent  of 
Repeal. 


V.  (1866) 
38 


30  V.  (1867) 
c.  13 


The  whole. 


The  whole. 


The  whole. 


An  Act  for  the  better  security  of  The  whole. 
Orown  and  the  Government  of 
JNova  Scotia  against  Treasonable 
and  Seditious  Practices  and  At- 
tempts. 

An  Act  to  amend  Chapter  157  of  The  whole, 
the  Revised  Statutes  of  Nova 
Scotia  (third  series)  "  Of  Offen- 
ces relating  to  the  Army  and 

Navy." 


GO 
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THE   CKIMINAL   STATUTE   LAW. 


34  VIC.  CHAP. 


It. 


An  Act  to  extend  to  the  Province  of  Manitoba  certain  ot 
the  Criminal  Laws  now  in  force  in  the  other  Pro- 
vinces of  the  Dominion. 

[Assented  to  Hth  April,  1871.] 

HER  MAJESTY,  by  and  with  the  consent  of  the 
Senate   and  House    of  Commons  of  Canada, 
enacts  as  follows : — 

1.  The  following  Statutes  of  the  Parliament  of  Cana- 
da, passed  in  the;  session  hold  in  the  thirty-second  and 
thirty-third  years  of  the  reign  of  Her  Most  Gracious 
Majesty,  are  and  each  of  them  is  hereby  extended  to, 
and  shall  henceforth  have  the  force  and  effect  of  law 
within  the  Province  of  Manitoba,  save  and  except  in 
BO  far  only  as  any  provision  of  the  said  Statutes  may 
therein  be  declared  to  be  applicable  to  another  Pro- 
vince only,  that  is  to  say : — 

Chapter  eighteen,  intituled  ''An  Act  respecting 
offences  relating  to  the  Coin." 

Chapter  nineteen,  intituled  "  An  Act  respecting  For- 
gery:' 


Chapter  twenty,  intituled  "  An  Act  respecting  offences 
against  the  Person" 
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Chapter  twenty-one,  intituled  "  An  Act  respecting 
Larceny  and  other  similar  ofences." 

Chapter  twenty-two.  intituled  '^  An  Act  respecting 
Jxi  ak  cious  injuries  to  property. " 

Chapter  twentythree,  intituled,  "An  Act  rejecting 
Perjury^^s  amended  by  the  Act  Ihirty-three  Victoria! 
Chapter  twenty-six. 

Chapter  twenty-fbur,  intituled  "An  Act  for  the  beltn 
^«.„„  of  the  public  peace,  in  the  vicinity  ofPnUic 
W^ks  as  amended  by  Act  thirty-three  Victoria, 
Chapter  twenty-eight 

Chapter  twenty-five,  intituled  "  An  Act  rewectina 
c^ian.   Offences  relative  to  Her  Maje^y.  A^y  and 

Chapter  twentysix,  intituled  "An  Act  for  the  better 
preservation  of  Her  Majesty's  Military  and  Jf aval  Stores." 

Chapter  twenty-seven,  intituled  "An  Act  respecting 
Cr^Uyto  Amraals,"  as  amended  by  the  Act^hirt/ 
three  Victoria,  Chapter  twenty-nine. 

Cr'" 'T"'''"'^'*' '"'""'«<'  "^»^'«  «■-?«'-. 

Chapter  twenty-nine,  intituled,  "  An  Act  rejecting 
Procedure  ^n  Crm^inal  Cases,  and othern^atters relatil 
to  (Jrimvnal  Law.  ^ 
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Chapter  thirty,  intituled  ''An  Act  respecting  the 
duties  of  Justices  of  the  Peace  out  of  Sessions  in  relation 
to  persons  charged  with  indictable  offences. 

2.  The  court  known  as  the  General  Court  now  and 
heretofore  existing  in  the  Province  of  Manitoba, 
and  any  Court  to  be  hereafter  constituted  by  the 
Legislature  of  the  said  Province,  and  having  the 
powers  now  exercised  by  the  said  General  Coun,  shall 
have  power  to  hear,  try  and  determine  in  due  course 
of  law  all  treasons,  felonies  and  indictable  offences 
committed  in  any  part  of  the  said  Province,  or  in  the 
territory  which  has  now  become  the  said  Province. 

3.  Whenever  any  prosecuted  party,  upon  being  ar- 
raigned before  the  said  General  Court,  or  before  such 
court  as  may  hereafter  be  constituted  by  the  Legisla- 
ture of  Manitoba  to  supersede  the  said  General  Court, 
demands  a  jury,  composed  for  the  one  half  at  least  of 
persons  skilled  in  the  language  of  the  defence,  if  such 
language  be  either  English  or  French,  he  shall  be 
tried  by  a  jury  composed  for  the  one  half  at  least  of 
the  persons  whose  names  stand  first  in  succession 
upon  the  general  panel,  and  who,  on  appearing,  and 
not  being  lawfully  challenged,  are  found,  in  the  judg- 
ment of  the  court  to  be  skilled  in  the  language  of  the 
defence. 


4.  Whenever  from  the  number  of  challenges,  or  any 
other  cause,  there  is  in  any  such  case,  a  deficiency  of 
persons  skilled  in  the  language  of  the  defence,  the 
court  shall  fix  another  day  for  the  trial  of  such  case. 


CRIMINAL  LAWS,  MANITOBA.  JQl 

ilM^^f  """'«'""'"'  «'<'d«fi<'i<""'y  by  summon. 
mg  for  he  day  m  fixed  such  additioiml  number  of 

jurors  skilled  in  the  language  of  the  defence  aT  the 

court  may  order,  and  as  are  found  inscribed  next  in 

succession  on  the  list  of  petty  jurors. 

5  Whenever  a  person  accused  of  treason  or  felony 
elects  to  be  tned  by  a  jury  composed  one-half  of  per^ 
sons  skilled  in  the  language  of  the  defence,  the  num. 

I'll  kTT'^'^  '=Y^'"S0«  to  which  he  is  entitled 
shall  be  divided,  so  that  he  shall  only  have  the  right 
to  challenge  one-half  of  such  number  from  among  the 
English-speaking  jurors,  and  one-half  from  among  the 
^renen-speaking  jurors. 

6.  All  provisions  of  law  heretofore  in  force  in  the 
country  now  constituting  the  Province  of  Manitoba 
inconsistent  with,  or  repugnant  to  the  provisions  of 
this  Act,  or  inconsistent  with  or  repugnant  to  any  of 
the  Statutes  enumerated  in  the  iirst  section  of  this  Act 
are  hereby  repealed  :  Provided  always  that  no  person 
shall,  by  reason  of  the  passing  of  this  Act,  be  liable  to 
any  punishment  or  penalty  for  any  act  done  before 
tie  passing  thereof  for  which  he  would  not  have  been 
.able  to  any  punishment  or  penalty  under  the  laws  in 

utl"  it  atT' t''"™r  "  '""^  '"'"^-y "-'  --'^ 

tutmg  It  at  the  time  such  act  was  done,  nor  shall  any 
person  by  reason  of  the  passing  of  this  Act  be  liable  to 

mrtteTber  "if'""'  P."»'*"™'  f-  "ny  offence  com- 
mitted before  the  passing  thereof,  than  he  would  have 

been  hab  e  to  underthe  laws  then  in  force  as  aforesaid 

and  this  Act  and  the  Acts  hereby  extended  to  the  saM 
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Province  shall  apply  only  to  the  Procedure  in  any 
such  case,  and  the  penalty  or  punishment  shall  be  the 
same  as  if  this  Act  had  not  been  passed. 

7.  In  the  absence  of  any  penitentiary  building,  any 
common  gaol  or  other  place  of  confinement  in  the 
Province  of  Manitoba,  shall  be  held  to  be  a  peniten- 
tiary for  the  confinement  and  reformation  of  persons 
male  and  female,  lawfully  convicted  of  crime  before 
the  Courts  of  Manitoba,  and  sentenced  to  confinement 
for  life  or  for  a  term  of  not  less  than  two  years  ;  and 
whenever  any  offender  is  punishable  by  imprison- 
ment, such  imprisonment,  whether  it  be  for  life  or  two 
years,  or  for  any  longer  term,  shall  be  in  any  such 
common  gaol,  o^  other  place  of  confinement,  according 
to  the  judgment  of  the  court. 


37  VIC.  CHAP.  42. 


An  Act  to  extend  to  the  Province  of  British  Columbia 
certain  of  the  Criminal  Laws  now  in  force  in  other 
Provinces  of  the  Dominion. 

[AsseijLted  to  2(jth  May,  1874.] 

TTER  MAJESTY,  by  and  with  the  advice  and  con- 
sent of  the  Senate  and  House  of  Commons  of 
Canada,  enacts  as  follows  : — 

1.  The  Statutes  of  the  Parliament  of  Canada,  passed 
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in  the  sessions  held  respectively  in  the  thirty-first  and 
in  the  thirty-second  and  thirty-third,  and  in  the  thirty- 
third  years  of  the  reign  of  Her  Most  Gracious  Majesty, 
and  mentioned  in  the  Schedule  to  this  Act,  are  and  each 
of  them   is  hereby  extended  to,  and  shall  have  the 
force  and  effect  of  law  within  the  Province  of  British 
Columbia,  save  and  except  in  so  far  only  as  any  pro- 
vision of  any  such  Statute  may  therein  be  declared  to 
be  applicable  to  one  or  more  only  of  the  Provinces 
composing  the  Dominion  at  the  time  of  the  passing  of 
euch  Statute  and  mentioned  therein. 

2.  In  case  any  of  the  said  Acts,  or  any  enactment  or 
provision  therein  has  force  or  effect  in  relation  to  one 
of  the  Provinces  composing  the  Dominion  at  the  time 
of  its  passing,  in  a  sense  peculiar  to  that  Province,  and 
different  from  the  sense  in  which  it  has  force  and 
effect  in  relation  to  all  the  said  Provinces  as  a  whole, 
such  Act,  enactment  or  provision  shall  have  force  and 
eflFect  within  and  in  relation  to  the  Province  of  British 
Columbia,  in  the  last  mentioned  sense  only. 

a  Nothing  in  this  Act  shall  be  construed  as  a  decla- 
ration that  any  of  the  said  Acts,  or  any  part  thereof  had 
not  or  has  not  or  would  not  have  without  the  passing 
of  this  Act,  force  or  effect  in  and  in  relation  to  the  Pro- 
vince of  British  Columbia. 

4.  Nothing  in  this  Act  shall  be  construed  to  give  a 
retroactive  effect  to  any  of  the  Acts  hereby  extended, 
or  to  any  enactment  or  provision  therein,  so  as  to  make 
any  act  done  before  it  comes  into  force  a  crime  or  of- 
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fence  if  it  would  not  be  so  without  this  Act,  or  to  alter 
the  punishment  for  any  crime  or  offence  committed 
before  it  comes  into  force,  but  such  crime  or  offence 
shall  be  tried,  and  all  procedure  respecting  it,  after  the 
said  time,  shall  be  had  under  the  provisions  of  the  said 
Act. 


5.  The  Supreme  Court  of  British  Columbia,  and  any 
court  to  be  hereafter  constituted  by  the  Legislature  of 
the  said  Province,  and  having  the  powers  now  exer- 
cised  by  the  said  Court ,  shall  have  power  to  hear,  try 
and  determine  in  due  course  of  law,  all  treasons,  felo- 
nies and  indictable  offences  whatsoever  mentioned  in 
any  of  the  said  Acts,  which  may  be  committed  in  any 
part  of  the  said  Province. 

6.  In  the  absence  of  any  penitentiary  building,  any 
common  gaol,  or  other  place  of  confinement  in  the 
Province  of  British  Columbia,  shall  be  held  to  be  a 
penitentiary  for  the  confinement  and  reformation  of 
persons,  male  and  female,  lawfully  convicted  of  crime 
before  the  Courts  of  British  Columbia,  and  sentenced  to 
confinement  for  a  term  of  not  less  than  two  years ;  and 
whenever  any  offender  is  punishable  by  imprisonment, 
such  imprisonment,  whether  it  be  for  life  or  two  years, 
or  for  any  longer  term,  shall  be  in  any  such  common 
gaol,  or  other  place  of  confinement,  according  to  the 
judgment  of  the  Court. 

7.  So  much  of  every  law  in  force  in  the  Province  of 
British  Columbia,  at  the  time  of  the  passing  of  this  Act, 
as  is  inconsistent  with  or  repugnant  to  any  of  the  en- 
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actments  or  provisions  of  any  Act  of  the  Parliament  of 
Canada  mentioned  in  the  schedule  to  this  Act,  or  makos 
any  provision  for  any  matter  provided  for  by  any  of 
the  said  enactments  or  provisions,  is  hereby  repealed ; 
but  this  repeal  shall  not  attect  the  past  operation  of 
any  such  law,  or  the  validity  of  anything  already  done, 
or  any  right,  title,  obligation  or  Hability  already  ac- 
crued,  or  any  penalty  or  forfeiture  already  incurred 
thereunder. 

8.  This  Act  shall  commence  and  take  effect  on,  from 
and  after  the  first  day  of  January  next  after  the  pass- 
ing thereof. 


SCHEDULE  A. 

Acts  of  the  Parliament  of  Canada  referred  to 
in  the  first  section  of  this  act. 

Ads  passed  in  the  First  Session,  Slst    Victoria    1867 
1868. 


Chap.  14.  An  Act  to  protect  the  inhabitants  of  Canada 
against   laviiess  aggressions  from  sub- 
jects of  foreign  countries  at  peace  with 
Her  Majesty. 
15.  An  Act  to  prevent  the  unlawful  training  of 
persons  to  the  use  of  arms,  and  the  prac- 
tice of  military  evolutions,  and  to  author- 
ize Justices  of  the  Peace  to  seize  and  de- 
tain arms  collected  or  kept  for  purposes 
dangerous  to  the  public  peace 
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Chap.  69.  An  Act  for  the  better  security  of  the  Crown 
and  of  the  Government.  (As  amended 
by  32-33  Vic.  chap.  17.) 

70.  An  Act  respecting  riots  and  riotous  assem- 

biles. 

71.  An  Act  respecting  forgery,  perjury,  and  in- 

timidation  in  connection  with  the  Provin- 
cial  Legislatures  and  their  Acts. 

72.  An  Act  respecting  Accessories  to  and  Abet- 

tors  in  indictable  offences. 
•|     73.  An  Act  respecting  the  Police  of  Canada. 

74.  An  Act  respecting  persons  in  custody 
charged  with  high  treason  or  felony. 

94.  An  Act  respecting  the  Treaty  between  Her 
Majesty  and  the  United  States  of  America 
for  the  apprehension  and  surrender  of 
certain  offenders.  (As  amended  by  33 
Vic.  chap.  25.) 

Acts  passed  in  the  Second  Session,  32-33  Victoria,  1869. 

Chap.  17.  An  Act  to  remove  doubts  as  to  legislation  in 
Canada  regarding  offences  not  wholly 
committed  within  its  limits. 

18.  An  Act  respecting  offences  relating  to  the 

coin. 

19.  An  Act  respecting  forgery. 

20.  An  Act  respecting  offences  against  the  Per- 

son.    (As  amended  by  36  Vic.  chap.  .50.) 
21  An  Act  respecting  Larceny  and  other  simi- 
lar  offences.     (As  amended  by  35  Vic. 
chaps  33  and  35.^ 
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Chap.  22.  An    Act  rospocting  Malicious  Injuries   to 
property.     (As  amended  by  36  Vic.  chan. 

84.; 

"     28.  An  Act  respecting  Perjury.     (As  amended 

by  88  Vic.  chap.  26.) 
"     24.  An  Act  lor  the  better  preservation  of  the 

Peace  in   the  vicinity  of  PubJic  "Works. 

(As  amended  by  38  Vic.  chap.  28.) 
♦•      L  ,.  An  Act  respecting  certain  offences  relative 

to  Her  Majesty's  Army  and  Navy. 
"     26.  An  Act  for  the  better  protection  of  Her 

Majesty's  Military  and  Naval  Stores. 
"     27.  An  Act  respecting  Cruelty  to  Animals.    (As 

amended  by  33  Vic.  chap.  29.) 

28.  An  Act  respecting  Vagrants. 

29.  An  Act  respecting  Procedure  in  Criminal 
Cases,  and  other  matters  relating  to  Crim- 
inal Law.  (As  amended  by  36  Vic.  chaps. 
3  and  51.) 

30.  An  Act  respecting  the  duties  of  Justices  of 
the  Peace  out  of  Sessions  in  relation  to 
persons  charged  with  indictable  offences. 

31.  An  Act  respecting  the  duties  of  Justices  of 
the  Peace  out  of  Sessions  in  relation  to 
Summary  Convictions  and  Orders. 

32.  An  Act  respecting  the  prompt  and  summary 
administration  of  criminal  justice  in  cer- 
tain cases.  [In  applying  this  Act  to 
British  Columbia,  the  expression  "  com- 
petent magistrate  "  shall  be  construed  as 
meaning  any  two  Justices  of  the  Peace 
sitting  together,  as  well  as  any  function- 
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ary  or  tnbunal  having  the  powers  of  two 
Justices  of  the  Peace,  and  the  jurisdiction 
shall  be  absolute  without  the  consent  of 
the  parties  charged  ] 
Chap.  33.  An  Act  respecting  the  trial  and  punishment 
of  juvenile  offenders.     [In  applying  this 
Act  to  British  Columbia,  the  expression 
"  any  two  or  more  justices  "  shall  be  con- 
strued  as  including  any  magistrate  hav- 
the  powers  of  two  Justices  of  the  Peaoe 
This  Act  shall  not  apply  to  any  offence 
punishable    by   imprisonment   for  two 
years  and  upwards,  and  it  shall  not  be 
necessary  that  the  recognizance  be  trans- 
mi^tted  tu  any  Clerk  of  the  Peace. 

Acts  passed  in  the  Third  Session,  SSrd  Victoria,  1870. 

Chap.  25.  An  Act  to  amend  the  Act  respecting  the 
extradition  of  certain  offenders  to  the 
United  States  of  America. 

26.  An  Act  to  amend  the  Act  respecting  Per- 

jiiry. 

27.  An  Act  to  amend  the  Act  respecting  the 

duties  of  Justices  of  the  Peace  out  of 
Sessions  in  relation  to  Summary  Convic- 
tions and  Orders. 

28.  An  Act  to  amend  an  Act  for  the  better  pre- 

servationofthePeacein  the  vicinity  of 
Public  Works. 

29.  An  Act  to  amend  an  Act  respecting  cruelty 

to  AnimaJ.s. 
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Chap.  31.  An  Act  for  the  better  protection  of  the  Cloth- 
ing and  Property  of   Seamen  in   Her 

Majesty's  Navy. 

Acts  passed  in  the  present  Session,  37  Victoria,  1874. 

Any  Act  amending  any  of  the  Acts  in  this 
Schedule. 


38  VIC.  CHAP.  39. 

An  Act  to  amend  the  provisions  of  "  An  Act  to  amend 
the  Orirmnal  Law  relating  to  Violence,  Threats  and 
Molestation.'" 


^Assented  to  Sth  April,  1875] 

Ty^HEREAS  it  is  expedient  to  amend  the  provisions 
of  the  Act  of  the  thirty-iifth  year  of  Her  Majes- 
ty's  reign,  chapter  thirty-one,  entitled  "^w  Act  to 
amend  the  Criminal  Law  relating  to  violence,  threats  and 
molestation ; »  Therefore  Her  Majesty,  by  and  Mrith  the 
advice  and  consent  of  the  Senate  and  House  of  Com- 
mons of  Canada,  enacts  as  follov^^s  :— 

1.  The  first  section  of  the  Act  of  the  thirty-fifth 
year  of  Her  Majesty's  Reign,  chapter  thirty-one,  entit- 
led "  An  Act  to  amend  the  Ci iminal  Law  relating  to  vio- 
lenoe,  threats  and  molestation;'  is  hereby  repealed,  and 
instead  thereof  it  is  enacted  as  follows,  that  is  to  say  •- 
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"  Every  person  who  does  any  of  the  following  acts 
with  the  view  as  hereinafter  mentioned,  that  is  to  sav 
who —  "'' 

1.  Uses  violence  to  any  other  person,  or  to  the  pro- 
perty  of  any  other  person ;  or 

2.  Threatens  or  intimidates  any  other  person  in 
such  manner  as  would  justify  a  justice  of  the  peace 
(onlcomplaint  made  to  such  justice)  in  binding  over  to 
keep  the  peace  the  person  so  threatening  or  intimidat- 
ing;  or 

3.  Molests  or  obstructs  any  other  person— 

a.  By  persistently  following  him  about  from  place  to 
place ;  or 

6^  By  following  him  in  or  through  any  street  or 
road,  with  two  or  more  persons,  in  a  disorderly  man- 
ner ;  or  ^ 

c  By  hiding  or  depriving  him  of;  or  hindering  him 
in  the  use  of  any  tools,  clothes  oi  property  owned  or 
used  by  him,  with  a  view,  in  the  case  of  any  such  act 
as  aforesaid,  thereby  to  coerce  such  other  person,- 

1.  Being  a  master,  to  dismiss  or  to  cease  to  employ 
any  workman,  or  being  a  workman  to  quit  any  em- 
ployment,  or  to  return  work  before  it  is  finished  -or 

2  Being  a  master,  not  to  offer,  or  hrng  a  workman, 
not  to  accept,  any  employment  or  work ;  or 
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3.  Being  a  master  or  workman,  to  belong  or  not  to 
belong  to  any  temporary  or  permanent  association  or 
combination ;  or 

4.  Being  a  master  or  workman,  to  pay  any  fine  or 
penalty  imposed  ,by  any  temporary  or  permanent 
association  or  combination ;  or 

5.  Being  a  master,  to  alter  the  mode  of  carrying  on 
his  busmess.  or  the  number  or  description  of  any  per- 
sons  employed  by  him,  with  a  view  to  coerce  such  mas- 
ter  or  other  person ; — 

Shall  be  liable  to  imprisonment,  for  a  term  not  ex- 
ceeding three  months. 

2.  A  prosecution  shall  not  be  maintainable  against  a 
person  for  conspiracy  to  do  any  act,  or  to  cause  any  act 
to  be  done  for  the  purposes  of  a  trade  combination,  un- 
less  such  act  is  an  offence  indictable  by  statute  or  is 
punishable  under  the  provisions  of  this  Act;  nor  shall 
any  person,  who  is  convicted  upon  any  such  prosecu- 
tion, be  liable  to  any  greater  punishment  than  is  pro- 
vided by  such  statute  or  by  this  Act  for  the  act  of 
which  he  may  have  been  convicted  as  aforesaid. 

3.  For  the  purposes  of  this  Act,  "  trade  combination" 
means  any  combination  between  masters  or  workmen 
or  other  persons,  for  regulating  or  altering  the  rela- 
tions  between  any  persons  being  masters  or  workmen, 
or  the  conduct  of  any  master  or  workman  in  or  in  re-' 
spectof  his  business  or  employment,  or  contract  of 
employment  or  service,  and  the  word  "act"  includes, 
a  default,  breach,  or  omission. 
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38  VIC.  CHAP.  40. 

An  Act  to  amend  the  Act  intituled  ^^  An  Act  respectina 
Larceny  aiid  other  similar  offencea." 

[Assented  to  8th  April,  1875.] 

TTER  MAJESTY,  by  and  with  the  advice  and  con- 
^^  sent  of  the  Senate  and  House  of  Commons  of 
t/anada,  enacts  as  follows : 

1.  Section  one  hundred  and  eleven  of  the  Act  passed 
in  the  Session  held  in  the  thirty-second  and  thirty, 
third  years  of  Her  Majesty's  reign,  and  intituled  '^  An 
Act  respeoung  Larceny  and  other  similar  ofences"  is 
hereby  repealed,  and  the  following  substituted  to  be 
read  m  lieu  thereof: 


1  ^11-  ^^osoever  without  the  consent  of  the  owner 
thereof,  takes,  holds  or  keeps  in  his  possession   or 
collects,  or  conceals,  or  receives,  or  appropriates',  or 
purchases,  or  sells  or  causes  or  procures  or  assists  to 
be  taken  possession  of,  or  collected,  or  concealed    or 
received,  or  appropriated,  or  purchased,  or  sold,  anv 
timber,  mast,  spar,  saw-logs  or  other  description  of 
umber  which  i.s  found  adrift  in  any  river,  stream  or 
lake,  or  cast  ashore  on  the  bank  or  beach  of  anv 
river,  stream  or  lake  ;  or  whosoever  without  the  con- 
sent  of  the  owner  thereof  wholly  or  partially  defaces 
or  adds,  or  causes  or  procures  to  be  defaced  or  added 
any  mark  or  number  on  any  such  timber,  mast,  spar' 
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'•saw-log    or  other  description  oi"  lumber,  or  who.o- 

false  or  connterle,t  mark  on  any  such  timber,  mast' 
spar,  saw-  on,  or  other  description  of  lumber,  or  who- 

"  o?  Jrl'  "■   '      '  ^"""'  "'  ^^"^^«  ^^-««^  ^'»  behalf 
..  «*  «;^ch  owner,  or   authorized  by  .uch   owner    to 

eceive  the  same,  any  such  h.mber,  mast,  spar,  saw- 

^%^or  other  description  of  lumber,  is    -unty  of  a 
m   demeanor,  punishable  in  like  manner  as  simple 
1  re.  ny ,  and  in  any  prosecution,  proceeding  or  trial, 
io  any   o  fence  under  this  section  a  timber  mark, 
^^  clu  y  registered  under  the  provisions  of  the  Act  passed 
^m  the  thirty  third  year  of  Her  Majesty's  reign,  in- 
^^  tituled    An  Jet  ve.peclincj  the  mw,-ldn<,  of  timber;  on 
^  any  timber,  mast,  spar,  saw-log  or  other  description 
^^  oi  lumber,  shall   be  prkna  facie  evidence  that  the 
^  same  is   the  property  of  th(.   registered  owner  or 
'  owners  of  such  timber  mark,  and  possession  by  anv 
;  such  ofiender,  or  by  others  in  his  employ,  or  on  his 
behalf  ol  any  such  timber,  masts,  spar,  saw-log,  or 
other  description  of  lumber  so  marked,  shall  in  all 
«'  cases  throw  upon  the  person  charged  with  any  such 
^^  offence  the  burden  oi"  proving  that  such  timber,  mast, 
^^  spar,  saw-log,  or  oth.>r  description  of  lumber,  came 
lawfully  into  his  possession,  or  the  possession  of  such 
others  m  his  employ  or  on  his  behalf  as  aforesaid." 

(2).  "  If  any  constable  or  peace  officer  has  reasonable 
"cause  to  suspect  that  any  timber,  mast,  spar,  saw- 
"  og,  or  other  description  of  lumber,  belonging  to  any 
'•lumberman  or  owner  of  lumber,  and    benrino-  fK. 
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"  registered  trademark  of  such  lumberman  or  owner 
"  of  lumber,  is  kept  or  detained  in  any  saw-mill,  mill 
"  yard,  boom  or  raft  without  the  knowledge  or  consent 
"  of  the  owner,— it  shall  be  lawful  for  such  constable 
"or  peace  officer  to  enter  into  or  upon  the  same,  and 
"search  or  examine,  for  the  purpose  of  ascertaining 
"whether  such  timber,  mast,  spar,  saw-log,  or  other 
"description  of  lumber  is  detained  therein  without 
"  such  knowlege  and  consent." 


38  VIC.  CHAP.  43. 

An  Act  to  amend  the  Act  respecting^Trocedure  in 
Criminal  Cas^s  and  other  matters  relating  to  Crim- 
inal Law. 

[Assented  to  8th  April,  1875.] 

TJ  ER  MAJESTY,  by  and  with  the  advice  and  con- 
-■-*-  sent  of  the  Senate  and  House  of  Commons  of 
Canada,  enacts  as  follows  : — 

1.  Section  ninety-eight  of  the  Act  passed  in  the  Ses- 
sion held  in  the  32nd  and  33rd  years  of  the  reign  of 
Her  Majesty,  entitled  ''An  Act  to  amend  the  Act  res- 
pecting Procedure  in  Criminal  Gases  and  other  matters 
relating  to  Criminal  Law"  is  hereby  repealed,  and  the 
following  substituted  therefor : — 

"98.  Provided  always  that  the  Court  before  vvhich 
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;'any  offender  who»e  age  at  the  time  of  his  trial  doos 
not,  in  the  opmion  of  the  Court,  exceed  sixteen  vears 
-  convcted,  whether  summarily  or  otherwteof  aTy' 
offence  punishable  by  imprisonment,  may,  in  its  2 

"whinh  !    K      ''"°''  ^'f  ""^^  '"'he  Province  in 
which  such  conviction  takes  place ;  and  such  im 
pnsonment  shall  in  such  ease  be  substitutedTor  the' 
imprisonment  in  the  Penitentiary  or  other  plalerf 

be  punishable  under  any  Act  or  law  relating  thereto 

"prtvLtha";-  ""'™^'  ™''"'""°  this.p'ro^:::  °; 

mvidedthatm  no  case  shall  the  sentence  be  less 

"  thelrl  f  ^  ^'^  ^™''"'  "'"* '"  "^''y  <==«^  where 
"thL  hVe  "Vr""""  "  "^""^  '•y  '""  *»  f-e  "ore 
•■I'pe'nlrry'^  ™"'  ™^'*^°-"«"'  ^'^'  "^  '" 


38  VIC.  CHAP.  45. 

An  Act  to  amend  the  Act  for  the  more  speedy  trial  in 
certain  cases,  of  pe,.o„s  charged  with  Felonies  and 
Misdemeanors  in  the  Provinces  of  Ontario  and  q"' 


[Assented  to  8th  Af^ril.] 

JN  amendment  of  the  Act  cited  in  the  title  to  this 
•^  Act,  passed  m  the  Session  held  in  the  thirtv  !  ! 
and  thirty-third  years  o,  Her  Ma^^'^KetHil 
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chaptered  thirty-five ;  Her  Majesty,  by  and  with  the 
advice  and  consent  of  the  Senate  and  House  of  Com- 
mons of  Canada,  enacts  as  follows : 

1.  Any  Judge,  Junior  Judge  or  Deputy  Judge  trying 
any  person  under  the  said  Act,  in  the  Province  of  On- 
tario, may  in  his  discretion  reserve  any  question  of  law 
arising  on  such  trial,  for  the  consideration  of  the  Jus- 
tices of  one  of  Her  Majesty's  Superior  Courts  of  Com- 
mon Law  of  the  said  Province,  in  the  same  manner 
and  to  the  same  extent  as  may  be  done  by  the  Court  of 
G-eneral  Sessions  of  the  Peace  under  chapter  one  hun- 
dred and  twelve  of  the  Consolidated  Statutes  lor  Up- 
per Canada,  and  the  said  last  named  Act  shall  form  and 
be  taken  and  read  as  part  of  the  said  Act,  in  the  title  to 
this  Act  mentionied. 

2.  The  powers  conferred  and  imposed  upon  the 
Judge,  to  be  exercised  and  performed  under  the  Act 
cited  in  the  title  to  this  Act,  with  and  after  the  consent 
of  the  person  charged,  may  be  exercised  and  perform- 
ed, notwithstanding  that  the  Court  before  which,  but 
for  such  consent,  the  said  person  would  be  triable  I'^r 
the  offence  charged,  or  the  Grand  Jury  thereof,  may 
then  be  in  Session. 


3.  If  one  of  two  or  more  prison  -s  charged  with  the 
said  offence,  demands  a  trial  by  Jury,  and  the  other 
or  others  consent  to  be  tried  by  the  Judge  without  a 
Jury,  the  Judge  in  his  discretion,  may  remand  the  said 
prisoners  to  gaol  to  await  trial,  in  all  respects  as  if  the 
Act  cited  in  the  title  had  not  been  passed. 
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SSYIC.CHAP.  47. 

An  Act  for  the  more  speedy  trial  before  PoJice  and 
Stipendiary  Magistrates  in  the  Province  of  Ontario  of 
persons  charged  with  Felonies  or  Misdemeanors. 

[Assented  to  Hth  April,  1875.] 

JJER  MAJESTY,  by  and  with  the  adv,ce  and  con- 
^     sent  of  the  Senate  and  House  of  Commons  of 
Canada,  enacts  as  follows  :— 

pj-  '"  ""'f '"y  P'^^on  is  ^a'ged  in  Ontario  before  a 
Police  Magistrate  or  before  a  Stipendiary  Magistrate 
manycounty.dietrictorprovisional  county  inOntario, 
w.th  harmg  committed  any  offence  for  which  he  may 
be  tried  at  a  Court  of  General  Sessions  of  the  Peace  or 
m  case  any  person  is  committed  to  a  gaol  in  the  coun- 
ty, district  or  provisional  county  under  the  warrant  of 
any  Justice  of  the  Peace  for  trial  on  a  charge  of  being 
guilty  of  any  such  offence,  such  person  may  with  his 

7L'"r"i  t""^  '''''""■'  ™"''  *^«Sistrate,  and  may, 
If  found  gudty,  be  sentenced  by  the  Magistrate  to  the 
same  punishment  as  he  would  have  been  liable  to  if 
he  had  been  tried  before  the  Court  of  General  Sessions. 

2   The  proceedings  upon  and  subsequent  to  such 

tnd  sh^l  be  as  nearly  as  may  be,  the  same  as  upon  a 

na  underthe  Act  of  the  Parliament  of  Canadapled 

m  the  Session  held  m  the  thirty-second  and  thirty. 

third  years  of  Her  Majesty's  reign,  intituled  "An  Act 
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respectimj  the  prompt  and  Summary  Administration  of 
Criminal  Justice  in  oeHdiv  cmes." 

8.  Every  ccmnction  under  this  Ad  shall  nave  the 
same  diect  as  a  conviction  upon  indictment  lor  the 
same  olience  would  have  had,  save  that  no  con  notion 
under  thin  Act  shall  be  atteiidod  ^vi!h  forfeiture  be- 
yond the  penalty  (ii  any)  imposed  in  the  case. 

4.  Every  person  who  obtains  a  certificate  of  dismis- 
sal, or  is  convicted  under  this  Act,  shall  b,^  released 
from  all  furtht-ror  other  criminal  proceedings  lor  the 
same  cause. 

5.  No  conviction,  sentence  or  proceeding  under  this 
Act  shall  be  quashed  for  want  of  form;  and  no  war- 
rant of  commitment  upon  a  conviction  shaJl  he  held 
void  by  reason  of  any  defect  therein  if  it  be  therein 
alleged  that  the  offender  has  been  convicted,  and  there 
be  a  good  and  valid  conviction  to  sustain  the  same. 

6.  If  any  person  has,  under  this  Act,  or  under  the 
said  Act  passed  in  the  session  held  in  the  thirty-second 
and  thirty-third  years  of  Her  Majesty's  nign,  chaptered 
thirty-two,  or  under  any  other  Act  giving  such  elec- 
tion, been  asked  to  elect  whether  he  should  be  tried 
by  the  Magistrate  or  before  a  jury,  and  has  elected  to 
be  tried  before  a  jury,  then  in  such  case  such  election 
is  stated  in  the  warrant  of  committal  for  trial  or  upon 
the  depositions,  the  Sheriff'  or  the  County  Judge,  or 
Junior  or  Deputy  Judge,  shall  not  be  required  to  take 
the  proceedings  directed  by  the  Act  passed  in  the  said 
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Session,  and  chaptered  thirly-five,  entitled  "  A71  Act 
Jor  the  more  »peedy  trial  in  certain  ca.en  of  persons 
charged  mth  Felonies  and  Mmlmeanor. in  the  Promnces 
Of  Ontario  and  Qnebec;  and  in  all  such  cases  it  shall  be 
the  duty  of  the  committing  Magistrate  to  state  in  the 
warrant  the  fact  of  such  -lection  having  been  made. 

7.  inh(.  Magistrate  is  of  opinion  from  any  circum- 
stances  appearing  i„  the  case  that  the  charge  cannot 
be  properly  disposed  of  bofbre  him,  he  may  at  any 
time  betor.>  the  person  charged  has  made  his  defence 
decide  not  to  adjudicate  summarily  thereon,  and  may 
thereupon  deal  with  the  same  as  if  this  Act  had  not 
been  passed,  and  in  such  case  such  prisoner  may  be 
afterwards  tried  summarilv  by  his  own  consent  at  the 
County  Judge's  Criminal  Court. 


88  VIC.  CHAP.  48. 

An  Act  to  repeal  certain  provisions  oi  an  Act  of  the 
Legislature  of  Nova  Scotia,  respecting.-etty  offences 
trespasses  and  assaults.  ' 


[AHHented  fo  Hth  A'^ml  1875.] 

V1^"^HEREAS  the  sectioiiH  hereinafter  mentioned  of 

(>.hapter  one  hundred  and  ibrty-seven  of  the 

Revised  Statutes  of  Nova  Scotia,  third  serie.s,  intituled 

"  OfpeMn  offences,  trespasf^ef^  andamiulLs,"  contain  pro- 
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Visions  which  are  inconsistent  with  the  Acts  of  the 
Parliament  of  Canada,  passed  in  the  session  held  in 
the  thirty-second  and  thirty-third  years  of  Her  M  a jesty 's 
roign,  respectino-  the  criminal  law.  or  have  become  un- 
necessary and  inconvenient  since  the  passin^r  of  the 
said  Acts:  Therefore  Her  Majesty,  by  and  with  the 
advice  and  consent  of  the  Senate  and  House  of  Com- 
mons oi  Canada, enacts  as  follows;— 

1.  The  first  ten  sections  of  the  first  Act  mentioned 
m  the  preamble  of  this  Act,  are  hereby  repealed: 
1  rovided  that  the  express  repeal  of  the  said  sections 
by  this  Act  shall  not  be  construed  as  declaring  that 
the  said  sections  were,  or  were  not  ^irtuallv  repealed 
by  the  passing  of  the  Acts  mentioned  in  the  preamble 
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Decisions  as  to . 
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Apprehe::sion  of  Offenders.    See  "  Arrest."  ^^^^' 

Army  and  Navy,     See  "  Venue." 

Act  respecting  offences  relative  to.     See  ' '  \rre8t  " 

JHrJVlHjVsty  ""*  ^"^  ^^''^  ^''^'  "^^^^^^  *^  Government 
Soldiers  and  Sailors  "  of i '  Speciai '  En^ctm^^^^  ^^^ 

trial   of,   in  Quebec ^  fi- 

Special  Enactment  as  to  imprisonment....'.'.'.'.".'.",'.'.'.' 413 

Areaignment.     Prisoner  in  Court  or  in  custody  of  Court  may 

be  arraigned  on  indictment  without  previous  process..  . . .     346 

Second  offence  ;  proceedings  on '  j^j^^ 

Arrest.     In  civil  proceedings '     no 

For  contempt  of  Court,  by  Justice  of  Peace .."....  1"      21 

,(         (,  "     Ji'iisdiction  of  Inferior  Courts... 21 

nr    «.     ,  ,       '.     without  warrant ""     OQ 

Of  offenders  under  sixteen  in  certain  cases  ..                       "am 
lime,  i)lace  and  manner  of  arrest  n^ 

^'thri*..?™;!!' "•'•'"'.  ^'/^""   thebetterpreservation'of 
the  peace  in  the  vicinity  of  public  works....  n 

Liider.  Act  respecting  certain  offences  reiative'to 
H.  M.  Army  and  Navy  |j^ 

Under  Act  respecting  malicious  ': -."juries 'to'pr'o- 
perty  j^ 

,(  II        offences  against  the  person  10 

,,         ,,  ^[        riots  and  riotous  assemblies  12 

n  .,,  shipping  of  seamen 13 

liy  constable,  owner,  &c 9 

By  person   to  whom  goods  wrongfully  obtained 

are  offered ^r, 

Under  Coin  Act  ".'.'.'.'.'.'.'.'.'.'..'.'.'. 0 

For  Common  assault ■,  ,- 

Enactments  as  to,  not  umform 1  i 

For  Felony V ,.  ^* 

General  remarks  on 31 

Of   Juvenile   offenders,  Qnebe'c-Escaped  '  from 
Keformatory  Schools ....  4^.,. 

Under  the  Larceny  Act ,[]',] {\ 

For  misdemeanors 1  f^  1 «  "10  00 

Case  of  mistaken  identity  .."  ". '      '      '  00 

Person  arrested  must  be  taken  'before 'neighbour- 
ing Justice IS 

At  night  time ^^ 

On  suspicion  .....'.".".'..'.'.! 94   99 

On  su3pici.on-reasonableness  of.     Qufereyques-  '  "" 

tion  forjudge  or  Jury 25 

Under  Act  respecting  cruelty  to  ani'mal's.'.'.' 1 1 

When  oftenders  must  be  taken  in  the  act.         ""     17 
Where  allowed  after  lajjso  of  time  j^ 
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A  RRE8T  OF  JtTDGMENT.     By  Court,  ex  proprio  motu 374 

In  felony— Person  lonvicted  must  be  present  in  Court  when 

motion  for  made 374 

For  defect  not  amendable  under  Proced ure  Act . 173 

Indictment  insufficient — after  verdict 175 

Judgment  of  acc^uittal  given  by  Court  no  bar  to  fresh  indict- 
ment   375 

In  misdemeanor— Discretionary  with  Court  whether  person 

convicted  must  be  present  when  motion  for  made 374 

Motion  for  may  be  made  anytime  after  conviction  and  before 

sentence  pronounced 374 

Motion  to  be   grounded  on  objection  arising  on   the  face  of 

the  record ;4 

Not  allowed  for  defect  amendable  under  Procedure  Act Ji69 

Sets  aside  indictment  and  proceedings  thereupon 375 

Where   for  illegality  of   indictment  Court   will  order  new 

indictment 353 

Where  no  offence  in  law  charged  in  indictment 171 

Arson.     Venue  in  case  of 77 

Assault,  Aggravated.     Summary   trial  by  consent.     Punish- 
ment   443 

With  or  without  a  weapon.     May  be  tried  summarily 

by  consent 44I 

Common.     Arrest  without  warrant 17 

On  magistrate,  bailiff,  constable,  officer  (jf  customs  or  excise 

or  other  oflicer.     Trial  may  be  summaiy  by  consent  442 

Punishment  in  such  cases 443 

Upon  any  female,  except  assault  with  intent  to  commit  rape, 

may  be  tried  summarily  by  consent 442 

Ptinishment  in  such  case !....,!......,  44S 

Upon  any  male  child  under  fourteen,  may  be  tried  sum- 
marily by  consent 442 

Punishment  in  such  case 443 

Verdict  of,  may  be  given  in  certain  cases,  though  not  charged. 

Punishment "        odG 

Verdict  of,  where  felony  charged.  Conflicting  decisions......  207 

Attainder.     Effect  of l^g 

Limitation  of 285 

Pica  of  ;  of  another  crime,  not  allowed [,[][[ ]<)($ 

Reversed  only  by  pardon  granted  by  Statute.  ...  ...............  436- 

Attempt  to  Commit,  felony  or  misdemeanor,  defendant  con- 
victed of,  cannot  be  tried  again  for  committing  or  attemnt- 

^"g ...  255 

Defendant  may  be  found  guilty  of,  on  indict- 
iiioiit  for  felony  or  misdemeanor  .  .  .  9.54 

See  "Felony,"  "  Misdemeanor."  
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SriESt""  ^^.^^  -r^-noVgro^n^dfo^;:::.::::::  ^ 

indictn'entrlSoT* ''''"^'"^*'  ^e  may  plead ■o;.r- to  ''' 

Pieaof.     In  misdemeanors.".'.' 185 

^^  Requisites  of...  184 

«-»wom     !".'?""''  "«"""'  Defendant,  jury  neednot  be 

a™p„,, c„»v,0T.  pioaofrE;;;,;ai,„„„„e;„i;;g:;: "4 

Plea  of.     In  misdemeanora ^^ 

^  of  not  gim^?n"\^nl'^■^''''''"'*■■'''■'"™ 'i"'«"'*l>i-  ''' 
Plea  of.     Requisites  of  185 

re-sworn     "' ^"'"'^  ■•^^'^^"^*  ^^^^^»'^^-*'  Jury'nee'd'.o't'b'e       ^ 
185 

B. 

Bank  Notks,  description  of,  in  indictment.    See  "  Indictraent  " 
Bawdy  House.     See  "  Disorderly  House." 
Benefit  of  Clergy  abolished 

79,83 
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Comments  upon paqe. 

Enactment  aa  to. ....!!.",'..  !"iy..].' 79 

Bigamy.     See  "Venue." '*^^ 

Bribery,  under  Election  Law.      Power  to  try  «. 

Bkitish  CO.X.MBIA.     Act  extending  certain  Cnmmal  W  to^ '  502 
Act  takes  effect  from  Ut  January,  1875 

This  Act  not  retroactive  ..  605 

Competent  Magistrate  in    603 

Criminal  jurisdiction  of  siiperior  Courts  of k    o? 

Law  m  force  m,  inconsistent  with  37  Vic  can  49 vf'.^^ 

Penitentiary.      Any  gaol  or  other  nl-L^f      ^i  ^^'  ^^P^'-^^ed  504 
be  hold  to  be ..  ^^'"''^  °^  confinement  shall 

Schedule  of  Statutes 'extended  to ^04 

bpecial  enactment  as  to  imprisonment ^^^ 

Supreme  Court,  jurisdiction  of [ ^19 

BcEOLAKY.     Venue  in  ^^* 

77 

C. 

Capitac  Punishment.    See  "  Punishment." 
Caption  of  Indictment.     Form  of 

Cases  Reserved.     See  "  Courf  r,f  ri„        n 

oee      i^ouit  of  Crown  Cases  Reserved  " 
Certificate,  of  Clerk  of  rnn,.+  +    u        •,  "csezvea. 

viction. . . .  ^*'"'^*'  ^'^  b^  evidence  of  former  con- 

Certiorari.     See  "  Venue  "  ^^-^ 

Challenge.    See  "  Form  "  ^^^ 

By  the  Crown.     Meaning  of  woids  "gone  through"  21, 

Crown  need  nut  show  cause  for,  or  for  order  L  T '1' 

stand  aside  until  panel  gone  tlirough               ""^  •^"''^"  *°  „ 
Not  to  cause  Jurors  to  stand  aside  on  fr-;V ' "  u -• 211 

son  prosecuies  for  defamatory  libe       '^  where  private  per- 

Feremptory,  limitation  of  211 

Quebec,  limitation  of  210 

By  the  defence,  to  tj- ai^ay  must  "be -iir^riting:::;:;:: :;::;;:  199 

sworn niade    before    Jury 

199 
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By  the  defence,  to  the  polls,  either  before  or  after  exhaust- 
ing peremptory  challenges 203 

By  the  defence,  to  the  polls,  made  orally 199 

"     "      "        "      when  jury  called' "and  be- 
lore  sworn <  qq 

By  the  defence,  to  the  polls,  may  be  madeafter  jury  sworn 

if  prosecutor  consents '  200 

By  the  defence,  to  the  polls,  peremptory  or  for  cause  .........  201 

"        prisoner  entitled  to  have  whole  panel  read 

over 201 

By  the  defence,  prisoner  to  be  informed  that  he  must  chal- 
lenge before  jury  sworn 200 

By  the  defence,  several  persons  tried  by  same  jury,  each  en- 
titled to  full  number  of  peremptory  challenges 202 

By  the  defence,  several  persons  electing  to  be  tried  together 

only  entitled  to  the  challenges  allowed  to  one [  203 

By  the  defence,  peremptory,  limitation  of 197 

"  ''        ^        "  not  allowed  on  collateral  issues  202 

Quebec,  limitation  of 223 

Juror  ill,  and  replaced  by  another,  prisoner  has  iiis  chaiienges 

over  again. 293 

Misdemeanors,  right  of  Crown  to  order  jurors  to  stand  aside  224 
Manitoba,  where  juries  half  English,  half  French    ..220  500  501 

Of  triers  inadmis^ble  '        '  200 

Right  to  before  second  jury,  where  trial  postponed. ....  ...]i  317 

To  the  polls,  for  cause,  principal  or  for  favour 203 

To  the  polls,  for  cause,  where  disallowed,  juror  may  be  chal- 
lenged peremptorily 204 

To  the  polls,  for  favour,  determined  by  triers 2O6 

"         "       "         "       foundation  for .'.!!!!!!!!!]!"  205 

"         "       oath,  administered  to  triers     .  20fi 

.,„,,.,,.     ^  Witnesses 206 

how  triers  obtained 207 

"         "      if  several  causes  for,  must  all  be  taken  together  204 

"         "       principal,  causes  of 204 

"         "  "         how  determined  by  the  Court . "  206 

"         "       procedure  on  trial  of 207 

"         "       Jurors  found   indifferent,  may   be   ciiaiien.red  " 

again  bj'  other  side  "^       203 

Quebec,  wiiere  juries  half  English,  half  French 219 

Change  op  Venue.     See  "Venue." 
Cheatino.     See  "Frauds.'' 

Not  otherwise  provided  for,  punishment 407 

Charge  by  the  Judge.     See  "Trial." 
Coin  Act.     See '' Arrest,"  "  Venue." 
Commissioners  .    See  * '  Indictment," 
Commutation  of  Sknxence.     See  "Pardon." 
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CoMPKTENT  Macusxkate.     «eo  '<  .FuHtice  <,f  the  Peace  »  '^''''' 

Confession.     See  "  Guilty." 

OoNsPiHACY.     See  < '  Indictment. "     ' '  Trade  Unum  Act  » 
Definition  of,  cases  collected 

Not  otherwise  provided  for,  punishment ■,.■ fB 

Preliminary  proceedings *"' 

Proceedings  before  indictment. .. ..." f ^^ 

Constable.     Arrest  by,  without  warrant."  See -Arrest  " ^^ 

Authority  of . . . . 

Ma^on^suspicion  8^  20 

Contempt  OF  Court.    Arrest  for.     See'-Awest." ^^^ 

Coi^vicTiON.     See  "Indictment." 
Of  juvenile  offenders,  form  of 

Previous,  ^^y  number,  may  be  aiioged'inindktmeni"::: ng 

may  be  disregarded  on  subsequent  arraignment"  133 
penalty.    .*.^.':..^:'":'^.l*"  ~'"'  '"'^''^  "^  the  greliter      '^ 

Previous,  proof  of ':\\: ^"^^ 

"  requirements  of  certificate'  of  .".■.■ '  ^  ^'  J)! J 

Proof  of,  where  witness  questioned  as  to  his  own Jn^ 

Quashed  by  Court,  ex.  propria  moH. . .  ^l 

Kecord  of,  how  made  up ''^2 

Second  for  felony,  punishinent  for H^ 

On^sumnuuy  trial  by  consent^  -ftect'same  n>;up.;;in;iieti.;,;;t  111 

J7"«f • 453,  46J 

proceedings  .!"'"'..  '^°"'''*   ^''"'"   ^"^*''«'' 

^""^  W.  .^"^"!"^'"'^.:^!!*^  "^''""ing  in  diiiereiii'm^ninpali-  ^^^ 

CcmPOKATioNs.     Allegation  of'owner8hip;"in  indictment 9^;  97'  ]W 

Incorporation  of  private  companies  must  be  proved '  ]  qI 

CouN.ssL.     Addresses  to  jury  by.     See  "Trial." 

CouNTERFEiTiNQ  Coin.  Power  to  try 

Court  OK  Crown   Cases    Reserved."'" "see'-N.'.w^rnU"    ^^ 

Addresses  by  Counsel.     Counsel  for  defendant  begins  -m 

Cannot  amend  the  indictmuut 

Cases  must  be  si.buiitted  in  coinpi etc  form .'.".■ ill!! 

Zr^ 'iS'"  V;;*^"" '"^  ''''''^'  ''-^  under-;;  Act  ^ir  '^' 
J.Klje  who  pnisi.: ed  a^ t^iaitop;epa;;;;Ver  his  signatui^  cai^  ^^^ 

Jurisdiction  of  (oases  coiiected)!!!!!'.!!!.'!.".'.'.".'.'.' i^*^^ 

■  ■  •  •  "75 
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Has  jurisdiction  only  on  the  points  in  the  case  sent  up 379 

"  where  question  reserved  as  to  defects  on 


face  of  record. 


3'^'7^ 

Has  jurisdiction  where  question  reserved  on  motion  in  arrest 

of  judgment giry 

Has  no  jurisdiction  in  questions  raised  on  rules  of  practice,.  379 

Must  be  a  trial  and  conviction  to  give  jurisdiction ,  376 

N()  jurisdiction  on  case  reserved  on  judgment  on  demurrer.!  376 

Prisoner  need  not  be  present  at  hearing ".  380 

Proceedings  where  cuiso  reserved  not  complete...............  ...  378 

Question  f IS  t(j  jurisdiction  where  case  reserved  on  motion  for 


new  trial 


376 


Question  as  to  power  to  order  a  venire  de  novo 367 

Recommending  to  mercy,  what  a  jury  may  say  in,  iiot  matter 

for  case  to  be  reserved 3171T 

Statutes  giving  right  to  .-Hserve  question    .!!!!.!!!....."  375 

Variances  between  Provincial  Statutes ......,'  376 

Court  Martul 
order  ()f 


Special  enactment  as  to  imprisonment  by 


Cross-exasun.vc/on.     See  "Witnesses." 
Cruelty  to  Animal;       Act  respecting.     See  "  Arrest." 
Customs.     Act  respecting.     See  "Venue." 
Act  respecting.     Felonies  created  by,  punishable  under  Pro- 


418 


cedure  Act. 


416 


D 


Death.     See  "Punishment." 

OflFences  punishable  with,  powerto  try q>j 

Death  ^^  arrant.     None  required 2O 

Declaration  under  any  Act,  if  false,  how  punishable   5 

Deodands  ,  abolished 


284 


Deposition  s.     Defendants  at  trial  entitled  to  inspect 252 

Defendants  may  have  copies  of,   if  making  them  does  not 

delay  the  trial 263 

Of  witnesses  may  be  used  against  tliem  on  trial  on  criniinai 

charges 297 

Taken  in  preliminary  or  other  investigation  may  be  read  as 

evidence  on  trial  for  another  offence 295 

Deserters,  from  H.T^f.  Army  and  Navy,  arrest  of  without  war- 


rant. 


11 


Dilatory  Plea,  must  be  proved  by  affidavit ]67 

Of  misnomer,  &c.,  not  allowed jgg 

Discharge  of  Prisoner,  unlawfully  obtained,  is  an  escape  ...  396 
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Punishment  when  unlawfully  obtained   ^^^glg 

Dismissal,  certificate  of.    Juvenile  offenders,  form  of.....  .....  458 

Certificate  of,  trial,  summa'-y  by  consent,  form  of 644 

DisoKDBKLY  HousE,  keeping  a.     See  ' '  Indictment. " 

^by^'coM^^'*^^  ''"  frequenting,  may  be  tried  summarily 

And  without  consent  within'  police  iimits  of 'cities.'.' ' U7 

Punishment     r^' 

Keeping,  proceedings  before" indictment.  .".'.'.".'.'.'.'.".*.".*.'.'. '.'."".'. 155 

DiSTKicT  Magistrate,  Quebec,  has  powers  of  two  justices..    .!  484 
^""^""Sment  ''"""'"^^  proceedings  need  not  be  written  on 
Dominion  Note.     See  "Money." 

^''''t';'SeSo  ■     ^''"^  ^°""^  ^^  "'^^*'  ^™'^'  ^^'^  ^"*«"t 

77 

E 

^"'ZT.IZA.'!':"'"  ...mmarilyby  oo„.e.t  where  _ 

Where  value  of  property  not  more  than  $10 441 

oee  "  Larceny.  '  ^^ 

Error,  Writ  of.     See  "  Writ  of  Error." 

^^""^penalf  ^^^^^'''  *''™^^y'    *'^-'  "^^^er  Penitentiary  Act, 

Definition  of 

Is  a  Felony  under  Penitentiary ' Act','  penalty.  .'.'.'.'.■.■.■; 40.1 

"ilhment  '     ^^^^'''  ^'*'"'  Reformatory  Schools", 'puii: 

Prison  breaking,  definition 'of',' perialty ' fj? 

Prisoner  unlawfully  discharged  shall  beheld  to ■hav'e'es'caped  396 
When  felony  and  when  a  misdemeanor  «scapea  jyb 

Punishment ■■...■.■■.'.:::;::::'.:::;"396  3^ 

Evidence.     See  "Depositions."    "Witnesses."  ' 

^^'bttmrn^^..'!^'^";.'"*!?":  *'•'  '''*"  ^"'  ^  ^^^'"'^  *"*! 

Improperly,  received,"  notg'ro'und'fora'^eHi^^ii^'n'oio'. 368 

Uf  good  character,  practice  relating  to ng  i23   134 

Execution.    See  "Punishment."  '       ' 

U 
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F 

False  Pbetknobs.     See  "  Indictment." 

Obtaining  money  or  property  under  or  over  $10,  by,  may  be 

tried  summarily  by  consent   44]   445 

Proceedings  before  indictment 155 

Felonious  Rescue.    See  "  Rescue,"     ' 

Felony.     See  "  Conviction."     "  Joinder  of  offences. "        .  83 

"Writ  of  error." 

Under  Act  respecting  offences  against  the  person.     Power  to 

try; 66 

Acquittal  of,  a  bar  to  indictment  for  attempt  to  commit 282 

Committed  without   the  jurisdiction  of  the  Court  of  Admi- 
ralty may  be  tried,  &c.,  by  that  Court 438 

Created  by  Customs'  Act  and  Penitentiary  Act,  punishable 

under  Procedure  Act 415 

Indictment  for,  defendant  may  bo  found  guity  of  an  attempt 

to   commit   254 

Jury  shall  not  be  charged  to  enquire  concerning  property  of 

defendant  or  whether  he  be  fled  for  it 283 

New  trial  cannot  be  had 363 

Not  otherwise  protided  for.     Punishment 413 

Person  proved  guilty  of,  on  trial  for  misdemeanor,  shall  not 

be  acquitted.     Procedure   263 

Practice  relatinjj  to  postponement  of  trial  in  felonies  and 

misdemeanors  assimilated 162 

Second  conviction.     Punishment 395 

Verdict  and  punishment  where  offence  not  completed 254 

Venire  Jacias  de  iwvo.     Award  of,    maybe  made 366 

Fiat.    See  "  Writ  of  Error." 

Fine.     When  not  lixed  in  discretion  of  Court 415 

Trial  summary  by  consent.      To  whom  payable 452 

and  Forfeitures.     See  "  Penalty." 

Not  otherwise  provided  for.     How  recoverable  6 

"  "  "  "      appropriated 6 

Forcible  Entry.     Venue 78 

Foreign  Enlistment  Act.    See  "  Army  and  Navy." 
Foreign  Invaders.     See  '*  Venue." 

Power  to  try gy 

Forfeitures.     See  "  Fines  and  Forfeitures." 

Forgery.     See  "  Vonue." 

Of  certificate  required  by  Court  of  Crown  Cases  Reserved  to 

cause  prisoners  discharge,  a  felony  404 

Power  to  try 67 
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Formal  Defects.    See  "  Dilatory  Plea."  ^***^" 

r»^*!J"'*r*  ^"^  5**y  '*'■  ''''^«"«  judgment oao 

Cured  after  verdict.     Decisions  'on,  collected     ^7  ^f 

Proceedings  under  Act    for  sneeflv  tr-{^}    nl^i  '-"    V  ^'>^°^ 

*ORMs.    Affirmation  by  witnesses 3^. 

Caption  of  indictment  '*32 

S^SStS^::^!^'  &^:'before;iiirm;.tion:::::::;::::;:;:.;  ^J? 

Juvenile  offenders,  certificate  of  dismissal.' Afl 

T    T,  .  Conviction Ji': 

Ind^taent  for  b%™y^o-ffe„oe«  .gainsVihe-^rtagMaw  Z 

burglary     ..'.'.'.'.'Z'. }?o 

coining    |j^ 

embezzlement , ?  7? 

false  pretences ]'^ 

forgery V.! JT^ 

general    "" j*' 

larceny  ...."!.. Voo   ,?^ 

malicious  injuries'to  property  ".' '  iTfi 

manslaughter „.  "^       |*^ 

murder ^^° 

offences  relating  to '  the  army" '".'!!  .'.■."  " {H 

against  Administration  of  Tustice..'!  151 

"    habitation    145 

public  peace       [\  i^q 

public  morals,  &c.  ifi-i 

perjury '  f? 

^    -•'-    •'      V ; 14U 

subornation  of    .  1 TX 
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149 


robbery"'".'.".".'.'.".'.""'""' ^^ 

second  offence,  "e'xtract"  from' "  ■.'.". Jon 

r.  XI.    J    •   .        stealing  money    ^ri 

Oath  administered  to  juror  challenged,  wh"ere"examinea;:-  20? 

triers  of  challenge 206 

"     nf««r,xui    •      ^^*°®««e8  on  trial  of  challenge.  "206 

sultation  '^^^::"  .''^^^^^  °*  J"^  -h-  withdraL  fo'r'con:  '^' 

Oath  of  jurors  to  try  prisoner's  "sanity; .;.."." f J? 

Plea  of  autrefois  acquit  *24 

<<     (<         {<  ,1      100 

T^«n^..i    f  •  .•  «r  autrefois  convict t«R 

Kecord  of  conviction  or  acquittal. . .  1°^ 

186 
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Spoody  trial,  conviction  of  witness  for  contempt 477 

record,  plea  guilty 470 

"  "     not  guilty 475 

warrant  for  apprdionaion  of  witness 477 

Trial,  summary  by  consent,  ctrtilicato  of  dismissal 454 

"  "  "         "        conviction 453, 4i>r> 

Verdict,  demand  for,  by  Clerk  of  the   Court 251 

"         how  recorded 26] 

Fraud.     At  common  law.     Court  cannot  order  restitution  of 
property 411 

At  common  law,  definition,  cases  collected 407 

necessary  allogatiims  in  indictment 410 

on  indictment  for,  jury  may  convict  of  at- 
tempt        411 

"         "          "     quf«re  as  to  proceedings  prior  t    indictment  411 
Indictment  for  misdemeanor,  proof  of  felony  uuduced,  pro- 
cedure   411 

Not  otherwise  provided  for,  punishment 407 

French  Language,  may  be  used  in  certain  Courts 73 

G 

Gambling  House.     Keeping.     See  "  Indictment." 

Keeping,  proceedings  before  indictment 155 

Good  Chakaoter.     Evidence  of.  Practice  relating  to  118,  123,  134 

Goods.     See  "  Property." 

Grand  Jury.     Do  not  consent  to  amendment  of  matters  of 
substance  in  indictment 172 

Cannot  ignore  bill  on  ground  of  insanity 426 

Consent  to  amendments  of  matters  of  form  in  indictment  170 

Guilty.     Plea  of.     Entails  same  punishment  as  conviction  by 

verdict  396 

U 

Habeas  Corpus,  when  not  necessary  to  bring  the  prisoner  be- 
fore the  Court , 73 

Highway,  non-repair  of , 78 

Nuisances  to,  Venue 78 

House  of  Ill-fame.     See  "  Disorderly  House." 

House  Breaking,  Venue 77 


Identity,  of  prisoner,  where  former  conviction  proved 117 

Imprisonment.     See  "  Punishment. " 
Place  of,  defined ,,  7,  8 
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I-Vi)B(  BNT  AsHAULT.     Seo  "  Indictment."  '^^^^' 

Proceedings  before  1   dictment ,55 

Indecent  Exposure.      Venue -q 

Inuictmewt.    Sou  "  Siisfgoation  " 
"Vomio."  *• 

Allegation  of  ownership  of  will  i,u| 

Amendtnont  of ...'..'.''.'.'.'.'.'. icq 

''  "  C^lasses  of,  proper  subjects  of  ainendmenr"!   "  321 

DeciHionsoutheStatnto 335 

iV  ,',' J^^'**^^'*«  i" '"tters  of  sulmtance. ..!!.!."...'. 172 

Discrepancy    between     English  and    French 

versions  of  Act  as  to .  y , 

Amendment  of    facts  not  nmterialt.". "the  case", "procedure! !'""  316 
« «  . .     tu^u  l""'*'<^"l'ii"  '^'"»"f>t  ho  twice  amended .  324,  335 

(t  K     ,,""  "°  ^'"""'sod  on  the  record 3]^; 

.•  !«     'wf*       P'"o.)"'lice  of  Defendants,  b^  . . . .■'.'■'.■.'.■ '  328 

WJiuio  variance  betwtsen  recitals  of  written  or 

T3  ,,      ,      ,,         Pru' tod  matter  in,  and  proof  of  same 313 

Better  to  state  and  provo  value  of  each  article  mentioned  in.'  113 
Bdls  of  exchange  and  other  instruments  where  necesmrily  set 
out,  dates  given  must  be  correct  inq 

Conspiracy,  preliminary  re(|mrement8 154 

Court  of  Crown  Cases  Reserved    cannot  amend    370 

Date  where  essential,  must  be  truly  stated  i.V) 

of  ddilre?  ^^^  *""*'  *"  ^"  *''*'*'''"  "''°"''^^"«  *^  ^"^*«'  or "  day  ' 
Defective  averments  in  second  count  cured  '  by  reference  "  to  ^ 

(irst  ccmnt  after  verdict 352 

Defendant  may  have  copy  of,  if  makingdoesnot  delay  trial  253 
Designation  in  of  person  by  name  of  office  or  other  doscriutive 

appellation  not  iatal '  ino 

Description  of  instruments,  money, 'bank  notes","  Ac'.!." 113 

Disorderly  hoiLse,  keeping ti^ 

False  pretences |^9 

For  felony,  must  allege  that  the 'act  was  "doia  feioniouslv'.""'  352 
*or  escape   rescue  or  prinon  breach  includes  the  attempt  "t".'. 

6SC(lu6j  iKG At\A 

Form  of,  for  Larceny '^^9   lofi 

Formal  defects  cured  by  verdict.!. jgo'  347 

Formal  record  of ,  where  amendments  iu'Jve" "been '  made,"  un- 
der  sec.  1 6,  shall  be  drawn  up  as  amended...  917 

Forms  of  .. 138  154 

"        Clause  of  Act  referring  to...  .!!!!!!!!!.'!!!! 136 

"         Remarks  concerning V'^''  ikj. 

Found  Avithout  jurisdiction '.■.'".■. I5ft 

Gambling  house,  keeping    .....!...... 155 
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of  substance 'l^O  172 
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Imperfect  addition  of  person  not  fatal 102 

Indoceiit  Assault.     Preliminary  requirements..  .].......  15 

Insufficient.    Arrest  of  judgment , 175 

Must  be  written  legibly .....!.......,.......  72 

Must  not  contain  figures  or  abbreviations...........!..    ..,.!.!      72 

Names  of  public  functionaries  need  not  be  giveii  in  certain 

CftSOB* « ...I.  ■ QQ 

Need  not  be  written  on  parchment ......'..,....  72 

Objection  for  defect  on  its  face,  must  be  taken  before  defeii- 

dant  has  pleaded 2.69  173 

For  certain  offences  connected  with  postal  service,  to  be  laid 

by  Postmaster-General on 

For  certain  offences  connected  with  postal  service,  to  be  laid 

in  Her  Majesty 2qq 

Omission  of  addition  of  person  not  fatal '...!...!.!  102  111 

"        "  certain  averments  not  fatal '. ....       '  102 

Per j  ury .     Preliminary  requirements 154 

"  Subornation  of .    Preliminary  requirements..  .!!...  154 

Preliminary  requirements  in  certain  cases ,][    1 54 

Previous  convictions,  any  number  may  be  alleged.....  ........  132 

Prisoner's  name  unknown igo 

Quashed  or  judgment  arrested  for  insufficiency  or  iiieeaJitv 

Court  will  order  hew _      •''  353 

Second  offence.     Duty  of  Clerk  of  Assize,  &c............. '*.'.".."  122 

Effect  of  verdict  in  favour  of  prisoner  as  to 

former  conviction 224 

Second  offence.     Form  of 120 

Former  convictions  need  not  be  set  out  at 
length 22  c 

Second  offence.     Judgment  must  be  stated. , !!.!!!!.."!!!  132 

"  May  be  disregarded 233 

Previous  conviction    must  be   proved   to 

warrant  award  of  the  greater  penalty 233 

Second  offence,  &o.     Procedure .".!!!li6  128 

Proof  of  former  conviction 117,  134'  235 

"  Should  be  charged  first .'.       '219 

Statement  of  ownership  of  property  by  individuals  "or  coin- 

panies  necessary  to  be  described 93  97  201 

Statjitory  conditions  in  certain  cases  need  not  be  averred  or 

proved  before  petit  jury 1^517 

Time  stated  in.     Where  proved  by  matter  of  record,  must 

be  correct 209 

Time.     Where  not  essential.     Omitting  to  state  not  fatal!..,  102 

Want  of  proper  or  formal  conclusion  not  fatal 102  110 

Want  of  statement  of  damage,  injury  or  spoil  value  where' 

not  essential,  not  fatal 202   111 

Where  by  a  direction  of  Judge  or  Attorney-General.  Should 

be  so  shown  by  their  consent  in  writing 157  259 

Where  by  direction  of  Judge  of  Superior  Courts.     Discretion 

•^^ 157 
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Where  by  direction  of  Judge  or  Attorney-General.     Recol^^'^' 

nizance  unnecessary *    <-- 

Where  by  direction  of  Judger&c,7pri8oneV  need  not  be  pre- 

BOnt 1  rn 

Where  no  oflfence  in  law  charged  by/' 'Noraided  by  verdict"  171 
Where  recognizances  given  and  person  indicted  is  a  prisoner 

on  some  other  charge.     Proceedings ^  73 

Ini  AND  Revenue.     Act  respecting.    See  "  Venue." 

Insanity.     Grand  Jury  cannot  ignore  bUl  on  ground  of 425 

How  found  on  arraignment 401 

Prisoner  proving  insane  when  broughtifor  discharge  to  be 

kept  in  custody  during  pleasure  of  Lieutonant-Govemor      422 
Prisoner    acquitted  on  ground  of,   jury  to  find  specialiy 

whether  insane  when  offence  committed  ..  421 

Prisoners  acquitted  on  ground  of,   kept  in  custody   durinK 

pleasure  of  Lieutenant-Governor 421 

Prisoner  proving  to  be  insane  on  arraignment  or  trial  kept 

m  custody  during  pleasure  of  Lieutenant-Governor.         421 
Proceedings  at  trial ■"   a^a 

Instruments.     Description  of.     See  "  Indictment." 
Mode  of  proof  of *_  gj-i 

Interpretation  of  words,   «&c yo 

"Addition" „. 

"Attainder" .'..;:;.":.::::::.;: ige  Itt 

"  Compatent  magistrate  "  in  British  Columbia. a 

"Bodies corporate." „  Z 

"  Competent  magistrates  "  in  Nova  Scotiai^d  New  Bran^^^^    ' 
Wick 

^'  Dealt  with,"  "inquired  *ofj"""Tried^^^^^^  '.'."..". o? 

"Dotermined  and  punished."....                          o? 

"Felonies,"  "Trespasses." .'.'...Z ' «? 

"Forms,  "slight  deviations  from i 

"  Guilty  of  any  offence." L 

' '  Indictment,"  ' '  Finding  of  the  indictment,''''" "'"''  Pronertv  " 
"  District  "  "  County,"  "  Place,"  "  Number,"  "  Gender  " 

"  Person." '    „   . 

"  Imnarl  "                                  '* 

xiiipoiXi,       , l/tO 

"Judge  of  Sessions,"  "District  Magistrate/'  ''Powera" of 

two  Justices." Q 

"Justice,"   "Any  Act,"  "  AnAct,'"'".'.".'.". o 

"Ma^strate,"    "Two    Justices,"    "Public  Functionarir";'' 
utucer y.  a 

"  Oath,"     "  Administration    of,"    "Sworn"." '""'"'" 'p^eriui^''' 

"  Sureties,"  "  Security,"  "  Superior  Courts. "            ^^'  k 

*'  Offences  not  named,"  "Misdemeanors.' ." q 

"  Officers  of  Justice."    Incidental  powers  of        7 

^'  Parceners." .^ .'.'.'.",'."..'.7.'.* 94 
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"  Penitentiary,"  "  place  of  imprisonment  " 7 

"  Place  of  Imprisonment. "     British  Columbia. g 

"  "        Manitoba ■"*  7 

"  Registrar,"  "  Register." a 

"  ^'^f'"  Jl'^^^'^    "Herein,"    "Writing,"     «'Wriiten,'' 
"Month."..., A 

"  Superior  Courts. "    Manitoba,  British  Columbia! 5  6 

"  Traverse," 'jgj  -^'gg 

"  In  the  Act  for  summary  administration  of  criminal  justice  440 
In  the  Juvenile  Offenders'  Act 455 


Joinder  OF  Offences.     Conspiracy  and  Libel 90 

Embezzlement  and  larceny 07 

Felony  and  misdemeanor .*.'.*,'... . . .    86  88 

Form  for  indictment '93 

Indictment  for  misdemeanor  when  evidence  proves  Felonv    92 

Judge's  discretion  as  to g3 

Misjoinder  how  rectified '.'.'.'."85',"86,  87,"  88,"  89,  90 

Murder  and  Burglary '__  /  35 

Not  necessary  to  iprefer  a  separate  bill  for  attempting  to 
commit  an  offence  where  already  charged  with  the  offence.     91 

rracticeasto go 

Riot  and  libel ..!..!...".!.. 84 

Several  misdemeanors oq 

«/Ik-   "^^^  -i-Vl /••■■••■••""'■'■"!!!!"!";"".84;'85,  86 

btabbing  with  mtent...to  commit  murder.  Maim  and  disable 

Do  greivous  bodily  harm '    37 

Stabbing  with  intent— to  murder.     Maim.     Disfigure!     Do 

greivous  bodily  harm.     Common  assault §8 

When  misjoinder  can  be  rectified .'..84^'  35  87  88 

Joint  Stock  Companies.     See  "  Corporations." 
Judge,  charge  by.     See  "  Trial." 

County.    In  Ontario.    Under  Act  for  more  speedy  trial  may 

reserve  case  for  Court  of  Crown  Cases  Reserved  .    380 

Indictment  authorized  by.     Recognizance  unnecessarv'! 155 

Indictment  authorized  by.     Should  be  so  shown  by  his  con- 
sent in  writing Jg7     JgQ 

May  direct  indictment  to  be  preferred  in  certain  cases...  155'  157 
Sessions  of  Peace.     Quebec.     Has  powers  of  two  justices...'  484 

Judgment.     Arrest  of.     See  "  Arrest  of  Judgment." 

JURIES.     See  "Challenge." 

De  medietate  lingum.  Not  allowed  for  trial  of  aliens 21 7 

Discharge  of,  before   verdict !!.!!!  292 

"      prisoner  insane.  But  has  pleaded  not  guilty!!!  235 
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Enactment  not  to  alter  or  abridge  power  of  Court  or  judge 

or  practice  of  procedure,  except  where  inconsistent 228 

Enactments  of  Provincial  Legislatures,  respecting '  229 

Juror  acquainted  with  some  fact  material  to  the  case ]..  294 

ill.     Procedure _  293 

"     "      and  replaced  by  another.     The  twelve  should  be 

sworn  again 293 

Juror  leaving  box  unnoticed.     Procedure.....  ..................  293 

Jurors  must  be  sworn  separately 200 

Juror  sworn,  not  entered  in  the  panel ., . . . .  294 

Jury  lists,  mode  of  making  regulated  by  Local  Legislatures '.".'  220 
Jury  process  awarded  to  wrong  officer,   not  ground  for  stay 

or  reversal  of  judgment 343 

Juror  who  served  not  returned  on  panel,  not  ground  for  stay 

or  reversal  of  judgment 343 

Manitoba  and  Quebec,  where  half  English  "and  half  French.'  218 
Half  English,  half  French.     Where  insufficient 
number  skilled  in  language  of  defence.     Trial  tc  be  post- 
poned   ^  gQQ 

Manitoba.  Insufficient  number  of"  jurors  skilled  in  language 

of  defence.     Sheriff  to  summon  more 601 

Manitoba.  Prisoner  may  demand  half  English,  halfrrench","."  600 
Manitoba.     Wh;       half  English,  half  French.    Division  of 

challenges 220    501 

May  be  allowed  to  separate  in  cases  less  than  feioiiy.  '  291 

Precautions  for  pafe  keeping  of,  not  recorded 250 

Prisoner  acquitted  on  ground  of  insanity.    To  find  speciaUy 

whether  insane  when  offence  committed 421 

Proceedings  for  safe-keeping  of.     Irregularities"  "caniiot  "be 

questioned  on  writof  error 250 

Procedure  when  panel  exhausted ....!."......."!..  .         226 

Qualifications  of  jurors  regulated  by  Local  Legislatiire .' 220 

Quebec      Jurors  to  be  called  over   in  order,  they  stand  on 

panel,  &c. .  exceptions.  ; 22O 

Payment  of 223 

Penalties  against  absent  jurors 223 

Supplementary  panel.     An  addition  to  "o"rdiii^"p^'ei'"  222 
Supplementary  panel.      Of  jurors  speaking  English  or 

French.     How  summoned 223 

Where  half  English,  half  French.    Division  of  challeiiges  219 
Unqualified  person  serving  upon,  not  cause  after  ver- 

pi«^*>  for  arrest,  atay,  or  reversal  of  judgment 223 

Kef reshments  during  deliberation ' " '  250 

Rendering  their  verdict.     Form 26I 

Separation  of [ 291 

Summoning.    Regulated  by  Local  Legislatures  ! 220 

To  try  collateral  issues jgj 

Treason  or  felony.  Shall  not  be  charged  to  enquire  conTOm- 
ing  property  of  defendant,  or  whether  he  fled  for  the  crime 
charged 283 


SiiS 


INDEX. 


Ontrial  of  felony  or  misdemeanor,  may  find  defendant  jruiitv'^'*'^ 
of  attempt  to  commit "^  254 

Verdict.     Jury  may  be  polled  on  demand  of  either  party.' ' " "  251 
Judge  not  bound  to  receive  first.     May  order  iurv 
to  reconsider ''     "'  050 

Verdict  pronounced  by  Foreman."  "  Assent  orothera  infewed  251 
When  discharged,  witnesses  must  be  examined  afresh  293 

When  may  try  second  issue  without  being  re-sworn 118   122 

Withdrawn  for  consultation.    Oath  of  constable .249 

JuKisDicTioN .     Indictment  found,  without ' "  158 

Quarter  Sessions ««    r»7 

Recorders' Courts ■'.■■.'.■* '  ^l 

Superior  Courts .!...............'... gg 

As  to  summoning  witnesses ••■.............!..!......       298 

Jurors.     See  "  Challenge. "     "Juries." 

Jury,     See  "Juries." 

Justice  of  Peace.     Discretion  in  certain  cases 159 

Interpretation q  T  a  o 

Incidental  powers  of '.'.'.*.'.".'.'.".".".'.'.'.".'.".""."."'.". 7 

Meaning  of  expression  "  competent "  iii  Bri'^ish  Coiunibia  "  8 
Meaning  of  expression  "competent  magistrate"  in  Nova 
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Meaning  of  expression  "  competent  "  in  New  Bninswick. . .  8 

Uut  of  bessions.    Returns  made  by,  not  vitiated  if  they  in- 

elude  convictions,  &c. ,  under  Provincial  Law 484 

{summary  proceedings  before,  regulated  " " ' "     30 

Juvenile  Offenders 
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Act  not  afiected  by  enactment  relating  to  summary  trial  bv 


456 
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Act  shall  not  limit  powers  conferred  on  Justices  bv  other 
A-cts  •' 


Takei 

Age  must  be  under  sixteen 


452 
457 


s  effect  Ist  January,  1870  ...  '"    '  art 

.v».,„4.  i,„  . J •  .7  *"' 


, 457  459 

Apprehension  or  summoning  of '  459 

Cap.  106,  Con.  Stat.  Can.  repealed 466 

Chaise  may  be  dismissed 458 

Conviction  or  certificate  of  dismissal.      Effect  of. 459 

Conviction  not  attended  with  forfeiture  except  penalty 463 

Costs,  expenses,  «fcc. ,  not  to  exceed  $8 .....'.'.'.'.  466 

'  "  "    Order  for  payment  to  be  delivered  bv 

Justices  to  party  entitled 4gg 

Crimes  wMch  may  be  tried  under  Act  respecting  ......!..!!        466 

Fines  imposed,  who  to  be  paid  to  and  how  disposed  of....    '  465 

Formal  defects  in  conviction,  &c. ,  not  to  affect 462 

Penalty  awarded  against.     Ho  w  recoverable 463 
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Procedure  under  Act  respecting 457 

PuniHhment  of ........'..'......      457 

Quebec.     DischarKe  of  from  Ref onuatory  School  by  Lieuten- 
ant-Governor        ,^Qg 

Quebec.     Escape  from  Reformatory  School     Punishinent...  470 
"          Incorrigible  may  be  removed  by  Lieutenant-Gover- 
nor to  Penitentiary ^(jg 

Quebec.     Limitation  of  imprisonment ,,,  468 

"          Not  conforming  to  rules  of  Refonnatory  Sohoois 
Punishment ^gg 

Quebec.     Present  Ref ormatoiy  Prison  at  Quebec  to  be  Re- 
formato^  School 47^ 

Quebec.     Repeal  of  Acts  inconsistent  with  enactment  relat- 
ing to 471 

Quebec.     Reformatory  School.     Assisting,  «fec.,  escape  from! 

Haroouring,  &c.,  or  preventing  return  to.     Punishment      470 
Quebec.     Reformatory  Schools.     Imprisonment  of  offenders 

in J  M 

Quebec     Sees.  5,  6,  7,  8,  9/10^11  and  i'jj;* cap." lo'f  Con! 

btat.  Can.,  repealed 4^7 

Quebec.      V\'aiting  trial  on  charge  not  capita .      To  be  sent 

to  Reformatory  School  conducted  according  to  his  religious 

belief *         409 

Quebec.     Waiting  trial  on  charge  not  capital.     To  be  sent  to 

Reformatory  School  if  within  three  miles 469 

Recognizance  discharged  without  fee 460 

Recognizance  may  be  enlarged 46O 

Reimbursement  of  prosecutor's  expenses 464 

Remanding  or  bailing 469 

Restitution  of  property  may  be  ordered [[  463 

ordered.      Proceedings  where  not  restored..    .!  463 

Return  of  convictions,  &c.,  to  Secretary  of  State 463 

Summoning  witnesses '  4g0 

Summons.     How  served 461 

Transmission  of  proceedings  to  Quarter  Sessions....... ...    ...  462 

Trial  of,  as  though  Act  respecting  not  passed "  453 

Witnesses.     How  compelled  to  attend 460 

"         may  be  bound  over  to  appear 460 

K 

Kidnapping.     See  "Venue." 

L 

Lands.     See  "Property." 

Laeceny.     See  "  Arrest,"  "  Venue." 

As  a  servant  or  clerk.     May  be  tried  summarily  by  consent 
where  value  of  property  exceeds  $10 445 
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From  the  person.  Where  tried  summarily  by  consent. .  .441  446 
ifrom  the  person,  or  attempt  to  commit.     Trial  summarv  bv 

consent.     Punishment 44/  aak 

When  a  felony .!..;;!".".'.."'."". 128 

Form  of  Indictment  under ion 

Venue  in '..'.'..'.'.". ,".".'. '."."..■ 77 

Simple.     Attempting  to  commit.'    May ' be'  'tried  surn'maril'v 

by  consent •'  ^j 

Simple,  &c.     May  be  punished  as  to' persons  "under  sixteen,' 

under  Act  respecting  Juvenile  Offenders 456 

Simple.      Where  tried  summarily  by  couKent..  ..! 441*445 

bimple,  or  attempt  to  commit.     Trial  summary  by  consent'. 
Punishment ";   / 444^  ^^ 

Legislative  Assembly.    Members  of,  not  liable  for  statements 

in  the  House..  ^P^ 

Libel.     Power  to  try gg 

Lieutenant-Governor.     Powers  with  reference  to  insane  pri- 

'""^'•^ 421,  422 

Limitation.  Of  actions  and  prosecutions  for  anything  pur- 
porting to  be  done  under  Criininal  Statute  Tiaw..  .........  437 

Local  Description.     Of  offence.     See  "Venue." 

Lunatic.     See  "  Insanity." 

Lumber.     See  "Timber." 


M 

Magistrate.     See  "  Justice  of  the  Peace." 

Malicious  Injuries  to  Property.      Act  respectintr       See 
"Arrest."  ° 


Venue  in  trials  for. 


.77,  78 


Manitoba.     Act  extending  certain  Criminal  La. vs  to 493 

Competent  Magistrate  in g 

Criminal  j  uriadiction  of  Superior  Court  of 5  38 

General  Court.     Jurisdiction  of 500 

Juries.    Half  English,  half  French.    Where  insufficient  num- 
ber of  jurors  skilled  in  language  of  defence,  trial  to  be 

postponed gO^ 

J  uries.     Insufficient  number  skilled  in  language  of  defence! 

Sheriff  to  summon  more *  gQj^ 

Juries,     Where  half  English,  half  French.     See  "Juries.'' 

.    r        ■          .                                                    219,  500,  601 
Law  in  force  mconeistent  with  34  Vic.  cap.  14,  repealed,  ex- 
cept as  to  acts  done  before  such  Act  passed '. 501 

Penitentiary.     Any  gaol  or  other  place  of  confinement  shall 


be  held  to  be. 


502 


peciai  enactment  as  to  imprisonment 419 
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Ma8ts.     See  "Timber."  *'-*^<**' 

Militia.     See  "  Army  and  Navy  " 

'"•■'SSoTSrro^  '•Joinderof  oubnoe..- 

Jurors  must  be  sworn  separately   ^^ 

Juries  trying  may  be  allowed  to  separate ^ 

Person  on  tml  proved  guilty  of  folony.     Procedure 9fii 

Offences  not  othenvise  provided  for,  to  be ^^I 

Under  Larceny  Act.      Power  to  try.  J 

Verdict  and  punishment  where  offence' not  completed oIa 

Where  second  offence  felony.     Form  of  indictment     ?20 

M18DB8ORIPT10N.    Of  officer  returning  iurv  Droofl«,  n.  ^f  • 

not  ground  for  stay  or  reversal^  jS^lt  '  "'"^  ''''''''  UR 

MisjoiNDEE  OF  Offences.     See  "Joinder  of  OffenceB '' 

Misnomer.     Of  officer  returning  jury  procees  or  nf  l„!.«.o       . 

ground  for  stay  or  reversal  of  judS             ^          '  ""*  ^« 
Plea  of ,  not  allowed 

Mistaken  Identity.     See  "  Arrest  " 

MoNEy.    Description  of.     See  "  Indictment  " 

""^r^tmLrr!:. .  ""^^  ""^^»^*^  allege  ownership  in 
Murder.     Power  to  try..  .  9^,98,100 

Where  trial  for  to  take  place. ........'.'.'." ^ 

34 

Navy.    See  "Army  and  Navy." 

New  Brunswick.     See  "  Repealed  Statutes." 

Repealed  Statutes,  Schedules ^qo  aqa   >«ok 

Special  enactment  as  to  imprisonment  ...".V.". '     *'  !?? 

New  Trial.     See  "Trial."  

Night.    See  "  Arrest." 

Definition  of 

2» 
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Not  Guilty.    Eflfeot  of  plea  of 178 

When  Court  may  order  to  be  entered 117 

Nova  Scotia.     Imprisonment  for  less  than  two  yean  may  be 
in  Psnitentiary ..  433 

Repealed  Statutes.      Schedule  B 495,  496,  497 

llepealed  Statutes,  sections  1   to  10,  Cap.  147.      Revised 

Statutes,  third  series.    Of  "Petty  offences,"  &o 519 

Special  enactment  as  to  imprisonment 417 

NuiBANOBS.     To  highways 78 

0 

Oath.     Affirmation  by  Quakers,  &c 228,  301 

Declaration  by  Quaker,  &c. ,  before  affirmation 301 

False  statement  in,  perjury 5 

Interpretation  of 5 

Administration  of 5 

Objection.    See  "  Formal  defect."    "Indictment." 

Offences  AGAINST  THE  Person.    Act  respecting.      See  "Ar- 
rest."   See  "  Venue." 

Officer.    See  "Justice  of  the  Peace." 
"Constable." 

Omission.     See  "  Indictment." 

Ontario,  Province  of.     See  "  Speedy  trial." 

Repealed  Statutes .      Schedule  B 488,  489,  490,  491 ,  492 

Trial.     Speedy,  before  Police  and  Stipendiary  Magistrates. 
See  "Trial,  speedy,"  Ontario. 

Ownership.     Statement  of,  in  property  in  indictment 93,  97 

P 

Panel,     See  "Juries." 

Parchment.     Need  not  be  used  for  indictments,  &c 72 

Pardon.    At  common  law.    Crown  cannot  grant  where  private 
justice  principally  concomed 435 

By  A  ct  of  Parliament  only,  reverses  the  attainder. 436 

Commutation  of  capital  punishment.      Proof  of  to  Judges, 

Sheriffs,   &c 434 

Crown  may  commute  sentence  of  death 434 

Crown  may,  though  person  imprisoned  for  non-payment  of 

money  to  some  other  party,  &c 433 

Of  treason  or  felony,  enables  party  to  maintain  action  of  slan- 
der where  called  Traitor  or  Felon 436 
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Not'to  mitigat..  or  prevent  punishment  on  a  Bub.equentoon^''^"* 

viction  for  another  offence -oqueni  oon- 

Royal  preroRative  of  mercy  not  limited  or"  aiiected  bv  Act      4Sfi 

Zat  SealT™".':    r.     '         '""'°'  °'  P"'^°"  ""^^'^  *^« 
Undergoing  puniBhment  equivaienrto!!!;;;'/^;;;;;;".";;;"'""^     4^ 
Parliament.    See  "  Legislative  Aaaembly." 
Partnership.     Proofof 

Statement  of,  &o.,  in  indictment q« 

To  bo  pleaded,  need  not  be  a  strict  legal  one.' .".".■.',','.' .'.'.■.' 95 

Passenger.     See  "Venue." 

Peace  Officer.    See  '  *  Constables. " 

Penalty.     See  "  Punishment." 

Penitentiary.     British  Columbia, 


504 


htjswtiary.     untish  Uolumbia.      Anv  ffaol  or  n+v.^,.  «i 
of  confinement  shall  be  held  to  bf  ^.^    ....,?..'. P^""" 

Imprisonment  in  must  be  for  two  years  or  more 41  a 

Manitoba  and  British  Columbia.      SpecialenSeni l}o 

Seidio  be!"^.«.':?!:^f "  ^''^^  ''  confin"emeT^-aii  be  ''' 

Nova  Scotia  and  NewBrimswiijk.'  ■Speci^^^^  5?^ 

Sentence  to  include  hard  labour,  &c.      ^'*' ^"**'*'"«"* «8 

MartiaT.*'.*"!'"*'*'  *"  ''»Pri«onmentbyorder"of"Court 

'^Prison  ;;^""i"^«""«"«ff«"<i«rB'to  and-from  Reformato^i;  ^^^ 


Act. 
Perjury. 


Felonies  created  by," "  puniBhable  under  Procedv^e' Act  416 

r.      See  "  Indifittnont.  '» 


"^I'n^^'t^'b?".:."'.'^!:."* "'  ^""*'^'*  ^'''^^  p'^p-  f""«- 


40 


Liability  of  witnesses  to  indictment "  iforrnot' removed  "bv 
amendment  of  indictment. ...                             removed  by 
Power  to  try ..,'._    «>lo,  dl6 

Proceedings"  before  indictment....... ,?f 

Venue loo 

Subornation  of .    See  "'*'"  Indictment! " S^,  iO 

II  of.     Power  to  try 

of.    Proceedings  before  indictment.' iS 

Pillory,  AboUshed 

Plea  in  abatement.      Remarks  as  to 

Attainder  of  another  crime  not  allowed 

Autrefois  acquit.     See  ' '  Autrefois  acquit "" 

Autrefois  convict.     See  "  Autrefois  convict  " 
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PAOK. 

Dilfttory  of  minnomer,  Ao.,  not  allowed  186 

Not  guilty.     Sot)  "  Not  guilty." 

"  When  Court  mny  order  to  be  entered 117 

ProoeedingH  on  refuHal  to  plead 179 

PoiHON.     Administering  with  intent.     Power  totry 66 

PoHTAL  Sbbviub.     See  "  Indictment."  v 

'•  Venuo." 

l*OHT)'ONEMF,NT  OF  Tkial.    8eo  "  Trial." 

Previouh  CoNvioTioN.     See  "  Oonviotlon." 

Prihon  Brbakino.     See  "Escape." 

PRIHONKB.     See  "  Arrest"    Rooof^^izancu  given,  and  person  u 
pr i  sonor  on  some  other  charge.    Proceedings 73 

Insane.    See  "Insanity." 

Privy  Council.     Appeals  to.     Cases  collected 386 

Appeals  to.     Prerogaiive  right  of  Queen  in  Council 386 

"        to.     Quebec.      Limitation  of 391 

Prockdubb  Atrr.     To  take  eflfect  1st  January,  1870 439 

Proof.     See  "  Evidence. "     "Witnesses." 

Property  in  Transitu,     See  "  Venue." 

Stftement  of  ownership  or  partnership  in  indictment 93,  97 

Stolen,  «S;c.     Magistrate  may  order  restitution  in  summary 

trial  by  consent 445 

Treason  or  felony.     On  trial  of,  jury  shall  not  be  charged  to 

enquire  concerning 288 

Probeoutionh.      For  anything  purporting  to  be  done  under 
Criminal  Statute  Law.     As  to  costs 437 

In  such  case,  defendant  may  plead  general  issue  and  give 
Act  and  special  matter  in  evidence 437 

For  anything  purporting  to  be  done  under  Crim.  Stat.  Law. 

Month's  notice  to  be  given  defendant 437 

Plaintiff  shall  not  recover  if  sufficient  tender  made  or 

money  paid  into  Court 437 

Vexatious  actions  against  Justices  of  the  Peace  and  other 
officers.     See  "  Indictment." 438 

Prosecutor.     Giving  recognizance,  under  sec.  20.    Must  go 
on,  or  recognizance  will  be  forfeited 159 

To  be  bound  by  recognizance  in  certain  cases 155 

Provincial  Note.    See  "Money." 

Public  Functionary.    See  "  Justice  of  the  Peace. 
"Constable." 

Public  Works.     Act  for  better  preservation  of  peace  near. 
See  "Arrest" 


INDEX.  5^ 

Not  iiecoMary  to  allogo  ownership  in  indiotment 97,\m 

Punud  WoRHiiip.     Arr«»t  of  disturbers  without  warrant...'......'    10 

Not  necessary  t.>  allogo  <»wner8hi,,  of,  i,lace  of  in  indiotment.  97,98 
PtJNiHHMENT.     See  "  Pouitentiary." 

"  Rofornifttory  Prisons." 

Capital.     Benefit  of  Clergy ^jjq 

Body  to  be  buried  within  prison  walisyif'suffloientipMe  428 
Lertihcatos,  declarations  and  duplicates  of  inquest  to  be 

sent  forthwith  to  Secretary  of  State 420 

Commutation  of.     8eo  "  Pardon."  

Duties  of  Sheriff,  Gaoler,  Surgeon  may  be  performed  by 

their  deputies _^ '  ^07 

False  certificates  and  declarations  relatiiig  to.*   Punighl 

men  t  for ^09 

Forms  used  in  connection  with ...........429    432 

Governor  in  Council  may  make  rules  conceminit  ..       '  428 

How  carried  out ....425'  430 

Inquest  to  be  held  within  twenty-four  liou'-"  of...........!  427 

Omitting  to  carry  out  certain  regulations  suull  not  nVaice 

execution  illegal  ^29 

Period  to  intervene  between  sentence  and  day  of  execu- 
tion  ' 426 

Printed  copies  of  certificates,  declarations  and  "iiiqaest 

to  be  exhibited  on  princi^.i    enlrance  to  prison 429 

Prisoner  sentenced  to.     Regulations  as  to  confinement  42G 

Prisoner  to  be  hanged 43^ 

Rules  made  by  Governor  in  Council  respectinir  exooii- 

tionof _ ° 432 

Rules  made  by  Governor  in  Council  to  be  laid  before 

Parliament 428 

Sentence  may  be  given  by  any  Judge  of  the  Court  which 

tried  the  case 4gQ 

Sentence  of,  to  be  reported  forthwith  to  the  Seisretary  of 

State ;^       425 

Sheriff,  Gaoler,  &c.,  shall  certify  to  death .!..........  427 

Surgeon  of  prison  shall  cer.'.ify  to  death 427 

Where  case  reserved  and  undecided,  Governor  or  Judge 

may  reprieve *    43j 

Where  Governor  has  not  given  his  decision,  he  or  Judge 

may  reprieve __  43^ 

Where  prisoner  a  pregnant  woman,  Governor  or  judge 

may  reprieve ;     43^ 

Where  prisoner  cut  down  before  death !.!'.!.*..!!!.!  431 

Where    prisoner  insane  after  sentence,    Governor  or 

Judge  may  reprieve 431 

Where  Writ  of  Error  pending.  Governor  or  Judge  miiy 

reprieve 43]^ 
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Who  must  be  present 426 

To  take  place  within  the  prison  walls 426 

Generally.     Discretion  of  Court  as  to  time  of,  in  certain 
oases .^. 

Discrrtionary  in  certain  cases ....... .[.[[[ 3 

Fine  n-^t  fixed.     In  discretion  of  Court ........!.. 415 

Imprisonment.     Computation  of 4^5 

Imprisonment.     May  be  awarded.     To  comi^ence" at  expira- 
tion of  former  sentence  425 

New  Brunswick  and  Nova  Scotia.      Special  enactments 417 

riace  of  confinement 42g 

Application  and  recovery  of  fines,  &c......... n 

Juvenile  oflfenders 457 

*'              "    , ,    penalty  awarded  under  Act  respecting" 
How  recoverable  ^ 


463 

417 


Solitary  confinement  and  hard  labour,  other  than 

trary,    Enactment  

In  Speedy  Trial  in  Ontario,   before  Police '  or' Sti'pendiaiT 

Magistrate .^ g^^^  gjg 

„  „  Fines,  to  whom  payable  452 

.^,  ^  For  aggravated  assault  with 
TiY  j"  *  -weapon.  Assault  upon  a  female— on  a  male 
child  under  14— on  a  public  oflicer,  &c.,  keeping  or  fre- 
quenting, (fee,  disorderly  house  44a 

if  or  larceny,  or  attempt  to 

comnut  same,  or  receiving  stolen  property 444    445 

Undergoing  ■  quivalent  to  a  pardon ,'.'.',..  . .       '435 

Whipping,  other  than  in  penitentiary.  Enactiiieiit   .....     .    417 


Quaker.     See  "Oath."' 

QcARTSR  Sessions.    Jurisdiction... 66   67 

Quebec.     See  "  Juvenile  Oflfenders. "    "Venue." 
"Speedy  Trial." 
Judge  of  Sessions  of  the  Peace,  or  District  Magistrate,  shall 

have  powers  of  two  Justices  of  the  Peace  ...  434 

Junes,  where  half-EngUsh,  half -French.     See  "  jiiries."  .      218 
New  trial.    Motion  for,  for  misdirection  impracticable  363 

French  language  may  be  used  in  Courts  of  73 

Soldiers,  SaUors  and  Transient  persons.     Sper^al  enactixierit 

as  to  place  of  trial gg 

Reformatory  Prisons,     Special  enactment. 420 

Repealed  Statutes,    Schedule  "  B," 488,  489    490    492 

Rape,     Powertotry  gg 

Recbiver  OF  Stolen  Goods.     Where  triable 42   43   44 

Felonious,  may  be  tried  summarily  by  consent 441    445 

Trial  summary  by  consent,     runishment ......444'  445 
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Rbcoonizanoe.     See  "Repealed  Statutes." 

May  be  respited  where  trial  postponed,  &c 161 

Must  be  given  by  prosecutor  or  prisoner  in  ceriiain  cases...  155 
Proceedings,  whera  person  indicted  a  prisoner  on  other 

charges   y^3 

Trial  summary  by  consent.     Proceedings  where  forfeited.!!  449 

May  be  respited  where  indictment  amended 316 

"  Proper  Officer  "  to  whom  transmitted,  defined 484 

Taken  by  Justices  out  of  Sessions.    Proceedings  where  for- 
feited    483 

Taken  under  sec.  20  of  Procedure  Act,  cannot  be  discharged  159 
Venue  changed 53 

R 

Recommendation  to  Mercy.    Judge  may  reprieve  in  case  of.  425 
Record.     See  •' Suggestion." 

Of  Ci>nviction  or  acquittal.     How  made 341 

Need  not  be  written  on  parchment 72 

Recorder's  Court.    Jurisdiction 66 

Reformatory  Schools.    See  '  ♦  Juvenile;Oflfenders. " 

Reformatory  Prisons.    Amended  Section    98,   32-33    Vic. 

cap.  29,  respecting 614 

Imprisonment  in,  may  be  substituted  for  gaol  or  peniten- 
tiary in  certain  cases 420 

Quebec.     Special  enactment 420 

Transfer  of  juvenile  offenders  to  and  from  penitentiary 420 

Repealed  Statutes 466 

35  Vic.  cap.  33 509 

Sec.  Ill,  32-33  Vic '512 

Sec.  98,  32-33  Vic.  cap.  29 514 

Enactment  takes  effect  1st  January,  1870.     Exception 484 

High  treason,  not  to  be  affected  by,  except  as  respects  cer- 
tain cases  . .   . , 482 

Law  in  force  in  British  Columbia  inconsistent  with  37  Vic. 

cap.  42,  repealed 504 

Law  in  force  in  Manitoba  inconsistent  with  34  Vic.  cap.  14, 

repealed  except  as  to  acts  done  before  such  Act  passed 501 

Limitations  of  repeal       479 

New  Brunswick  not  to  be  affected  by  in  certain  respects  he- 

fore  Ist  January,  1871 482,  483 

Nova  Scotia  and  New  Brunswick.  Imprisonment  for  less 
than  two  years,  may  be  in  penitentiary  before  1st  Jan- 
uary, 1871 483 

Offences  committed  before  repeal 481 

Only  so  far  as  they  relate  to  Quebec 467,  471 
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irTovision  as  to,  in  recognizances  taken  by  Justices  out.  of 

Sessions ^gg 

Provisions  as  to  Returns  made  by  Justices  out  of  Sessions      484 
Sections  1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  cap.  147,  Revised  Stat. 

Nova,  Scotia.     Third  series.     Of  petty  offences,  &c 519 

Schedule  A.     (Acts  inconsistent  with  repealed).    .  4^5 

Schedule  B 488,  489,  490,  491,  492,  493,  494,  495,  496,  497 

Froviaion  as  to  Warrant  or  document,  stated  to  be  under 
hand  and  seal  of  Justice 4g2 

Repeievb.     Governor  may  grant  in  certain  cases 431 

Judge  may  grant  in  capital  felonies  in  certain  cases 425,  431 

Rescue.     See  "  Escape." 

Felony  under  Penitentiary  Act.     Penalty 405 

Felonious.     Punishment . .   ." ' .  "  395 

When  felony  and  when  a  misdemeanor 402 

Returns.     See  ' '  Repealed  Statutes. " 

Of  conviction,  «&c.,  to  Quarter  Sessions.     Trial  summary  bv 
consent ''    ^  ^qq 

By  Justices  out  of  Sessions,  not  vitiated  if  they  include 

convictions,  &(^.,  under  Provincial  law 434 

Riots.— Riotously  demolishing  or  injuring  property. 77 

Act  respecting.     See  "  Arrest." 

Arrest  of  rioters  without  warrant 12   19 

is 

Salvage.    See  "  Wreck  and  Salvage." 
Saw-logs.     See  *  *  Timber. " 

Seal.     Justices'  warrant  or  document.      Where  stated  to  be 

affixed  shall  be  presumed  to  be 432 

Seamen.    Act  respecting  shipping  of.     See  "  Arrest." 

Deserting  ship.      Arrest  without  warrant 13 

Duties  of  at  execution  of  criminal.     See  "Punishment  " 

Special  enactment  as  to  place  of  trial  of,  in  Quebec 65 

Second  Conviction.     For  felony.     Punishment.     See  "  Con- 

^^^'tion 395 

Sentbnce.     See  "  Punishment." 
Sheriff.    See  "Punishment." 
To  notify  Judge  within  24  hours  after  commitment  of  pri- 

soner.i  triable  by  General  Sessions  of  the  Peace 472 

Similiter.     Want  of,  not  ground  for  stay  or  reversal  of  iude- 
"^""*        :..^.  348 
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Slander.     Action  of,  maintainable  by  a  pardoned  traitor  or 

felon  against  person  calling  him  so *36 

Soiicitok-Genebal.     See  "  Attorney-General." 

Solitary  Confinement.     See  "  Punishment." 

Spars.     See  "  Timber." 

Speedy  Trial.    See  ' '  Trial. " 

Act  for  applies  only  to  Ontario  and  Quebec 475 

Forms 4Jo 

Judge  acting  under  Act  for,  to  be  Court  of  Record 473 

Records  to  be  filed  in  Court  of  General  Sessions  of  the  Peace  473 

Trial  out  of  Sessions  by  consent 4<  2 

Witnesses  duly  summoned,  bound  to  attend 474 

Standing  Aside.    See  "  Challenge." 

Standing  Mute.    Jury  to  try  whether  of  malice  or  otherwise, 
empanelled  instanter  l^l 

Proceedings  in  case  of 117,  1 1 9 

Statutes.    Conditions  imposed  by,  need  not  be  averred  or 
proved  before  petit  jury  in  certain  cases 157 

Powers  created  by,  must  be  strictly  carried  out 119,  121,  158 

Repealed.     See  "  Repealed  Statutes." 
Statutory    Offence.      SuflSciently    described  in  words   of 

Statute 348 

But  see  decisions  collected  at  352-367 

Stealing  in  a  Dwelling  House.    Venue 77 

Suggestion.    Insufficient.— Wrongful  award  of  Jury  process 

upon,  not  to  stay  or  reverse  judgment 348 

Summary  Conviction.     Application  of,  under  Larceny  Act. .  128 

Summary  Proceedings.     Regulation  of 30 

Summary  Trial.    See  "Trial." 

Superior  Courts.     See  ' '  Interpretation. " 5 

British  Columbia.     Criminal  jurisdiction  of 6 

Jurisdiction  of °^ 

Manitoba.    Criminal  jurisdiction  of 5 

Supreme  Court.     Judgment  of,  final 392 

Jurisdiction  of.     Power  to  make  rules,  &c 392 

Limitation  of  time  for  appeal  to 393 

T 

Threats.     Violence  and  molestation.      Act  respecting.     See 
"Trade  Union  Act," 
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Timber.     Marked.     Constable  may  on  rea8on*h1«  n  *  '^^'''=- 

suspicion,  search  anv  saw  mill  ,i,ni    '^^^''^^^le  cause  for 
Marking  Jih  /i  '*^-"""'  mill-yard,  boom  or  raft  for  513 

Refusal  to  deliver  nossfiHainn  V^' "/ V^" ' ". ^12,  513 

Taking,  receiv  ng  LeSnlSn^i    """^r    P^^^ishment .'  513 

sent  of  owner  ;here?o?,'nHfi^i.'^?''8'  *«•'  ^*hout  con- 
Registered  XLpHrS^?^  J  f?*^  *"•    /"«i«hment. ...  512 
Tp*r.tn  -^'^"^/«c'e  evidence  of  property.    .         513 

Tkade  CoMBm^xzox.     See  "Trade  Union  Act.''  

IRADE  Mark.     See  "  Timber  " 

Trade  combmation.     Definition  of . ! ^}  J 

""'T'ou'eb^cT'!; .  !r  "^  «"*^*--^ 

Transitu.     Property  i„/ "  See' '"'Venue'.'' ^^ 

Travelier.    See  "  Venue." 
TRAVERSE.     Practice  as  to. 

treasok.  ju^  shall  not  be  charged  "tre'nqui;;"  ;;„;;;;;„  '"^ 

lish,  half-French  mnatH^^-]    ^  *"^'*  ^^  J"^  half-Eng- 
Powe^  to  try  '.  !""'*  ."^.'^'.^^  Peremptory  chaUenges. .  ^  501 

Tkial.     Addresses  by  Counsel."  "Fordefen'c'e  .'."." ;."."." .'.'.'.*;;.'  339 

"        ^"y^'^^^ng.uP 241 

"        |j;d«"««^n  reply 344 

«4  ,<        ^°'  prosecution  m  like  case      243 

Opening  of  Counsel  for  Prose- 

„  ^^  cution 235 

«  l[        Jeply  by  Prosecution   !!.!]] '  242 

„        ^"™"iing  up  for  Prosecution..  238 
Where  Defence  adduces  evi- 

„  ^  dence 334 

V.        ?^®^f  ".°  evidence  for  Defence  234 
Defendants  at  time  of  entitled  tf/n«n!!!?  f  ^P^SjPS 231 
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Insanity  of  pnsoner.     Where  he  has  pleaded  not  guilty         295 

Judge  8  charge.     May  instruct  jury  to  convict 246 

Judge's  charge.     Essentials  of ' " " '  244 

When  misdemeanor  charged,  and  evidence  proves  felony         263 
JN  ew  Tnal .     All  the  oflFenders  convicted  on  former  trial  must 

be  present  when  motion  for  made 363 

In  Felony.     Cannot  be  granted ..."      363 

Ground  for.     Cases  cited 362 

Law  assimilated  to  EngHsh,  and  uniform'in*  the 

Dominion gg2 

Misdemeanors.     Superior  Courts  may  ^ant       362 
Motion  for,  for  misdirection  in  Quebec,  impiac- 
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Motion  for  not  generally  received  after  motion 

m  arrest  of  judgment 353 

Repeal  of  Statutes  authorizing,  in  Ontario  aiid 

Quebec ogj 

Some  of  oflFenders  on  former  trial  convicted 
others  acquitted.     May  be  granted  to  former 

only QgQ 

Time  to  move  for,  limited 363 

Venire  facias  de  novo,  can  be  ordered  by  Court 
of  Crown  Cases  Reserved,  in  Felony  368 

On  Writ  of  Error  ...".■.■.  372 
"        '/,        Grantable  in  felony  365,  366 
Receiving  improper  evi- 

dence  not  ground  for 353 

Place  of.     Special  enactment  for  Quebec  respecting  soldiere 

sailors,  transient  persons '65 

Postponement  of.    Absence  of  witnesses . . . . . . . . . . . . ' ."  * .'. ' " '  154 

Defendant  to  be  in  custody,  or  on  bail  . .  165 

In  felonies  and  misdemeanors 162 

Insufficient  time  to  prepare  defence  ... .  165 
Manitoba.     To  obtain  jurors  skilled  in 

language  of  defence 500 

Practice  as  to '. .     '  1 60 

Prisoner  not  entitled  to,  as  of  right! . . . .  160 

Recognizances  may  be  respected 161 

Where  Billfound  for  serious oflTence,  Court 

will  not  bail ^66 

Where  Indictment  amended .......  316 

Quebec.  To  have  jurors  speaking  English 
„-,  or  French  summoned ...    .  222 

rrfuse*d  "^^"*  "^^  prisoner  requisite.      Proceedings  where 

^^^?ad  *''""^''  *"*^^  """'*^'      '^""^  ^''""'^  ^^^  ^®^"«^  *o  ^^^ 

xr^TrfV^''^i^Ht^'    Witnessesmust  be  examined  afresh  293 
^r.dict  of  assault  where  felony  charged.     Conflicting  deci- 

'■'■'^ 267 
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Trial,  Speedy.     Day  for  trial  to  be  early 473 

"  Judge."     Definition  of,  under  Act  for 475 

Judge  may  reserve  questions  of  law 616 

Out  of  Sessions,  by  consent  of  accused 472 

Prisoner  found  not  guilty  to  be  discharged 473 

Procedure 4T2 

Sentence.    Effect  of 473 

Sheriff  to  notify  Judge  of  commitment  within  24  hours 472 

Summoning  witnesses 473 

Where  one  of  several  prisoners  demands  trial  by  jury 516 

Trial  may  be  had  by  consent,  while  Court  or  Grand  Jury  in 

Session    516 

Witnesses.     Not  attending.     Proceedings  against 474 

Ontario.  Before  Police  or  Stipendiary  Magistrate  Certifi- 
cate of  dismissal.     Effect  of 518 

Conviction.     Effect  of 518 

Conviction  not  attended  with  forfeiture  beyond  penalty  618 

Formal  defects  not  ground  for  quashing  proceedings 518 

Jurisdiction.     Punishment.      Proceedings   517 

He  may  deal  with  case  as  if  Act  for  not  passed 519 

He  refusing  to  try,  prisoner  may  be  tried  by  County 

Judge 519 

Proceedings  Where  prisoner  elects  trial  by  Jury 618 

Trial  Summary.  Consent  to  refused.  Prisoner  previously 
convicted,  &c.  Magistrate  to  deal  with  case  as  if  Act  not 
passed 444 

Keeping,  inhabiting,  or  frequenting  disorderly  houses  within 
Police  limits  of  cities  may  be  tried  summarily  without 
consent. 447 

Proceedings  where  prisoner  elects  trial  by  jury 518 

Trial  Summary  by  Consent.  Acquittal  or  conviction  releases 
accused  from  further  proceedings 451 

Act  respecting  takes  effect  from  1st  Jan.,  1870 453 

As  to  forms  of  conviction  and  certificate  of  dismissal . .  444,  448 

Certain  Acts  not  to  affect  this  enactment 461 

Charge  not  proved.     Certificate  of  dismissal 444 

Charges  which  may  be  disposed  of  summarily  by  Magistrate 

441,  446 

Conviction.     Effect  of  same  as  upon  indictment 451 

Copy  of  conviction,  «&c.,  certified,  shall  be  evidence 460 

Court  for.    Notice  of  holding  shall  be  given  461 

Court  shall  be  open  and  public 460 

Defendant  shall  be  allowed  Counsel,  and  to  examine  wit- 
nesses, &G 446 

Enactment  not  to  affect  absolute  summary  jurisdiction  given 

by  other  Acts. 447 

Enactment  not  to  affect  Act  respecting  Juvenile  Offenders . .  462 


INDEX. 


558 


Fines.     To  whom  payable 4^2 

Formal  defects.     Proceedings  not  to  be  quashed  ." 451 

Jurisdiction  absolute  where  accused  a  sailor  in  certain  cases  447 
Magistrate  may  dismiss  the  charge  without  proceeding  to 
conviction  *        ^g 

Maaristrate  may  order  restitution' of  property  stolenV&c. " ' " '  445 

police  or  stipendiary  Magistrate  having  refused  to  try  519 
iTevious  conviction  of  prisoner  not  to  prevent  Magistrate 

from  disposing  of ^  j^e 

Procedure '. TTg 

"  Property."    Meaning  of  word] ..!......!! I53 

Recognizance  forfeited .    Proceedings 449 

Remand  of  prisoner ' ! 449 

Remand  of  prisoner  by  one  Magistrate.     May  be  tried  bv 
another   _  •'  ^g 

Repeal  of  former  enactments 453 

Return  of  conviction,  &c.,  to  Quarter  Sessions. 450 

bervice  of  summons aav 

Summoning  witnesses  for 440 

Valuation  of  property] 450 

Where  plea  of  guilty.    Procedure. ....'!  .'.'■.'■; ! 443 

Where  plea  of  not  guilty.    Procedure .".""'  443 

TRUSTBB8,     See  "Indictment." 


Variance g^  gg  ^^^ 

In  indictment,  between  recitals  of  written  or  printed  matter 

in,  and  proof  of  same.     How  amended 313 

Vbnibb  Facias.    See  "  New  Trial" .^^"  55 

Vbnub.    Accessories  to  and  abettors  of  felony.    Where  triable  46 

Allegations  of,  &c.,  in  indictment 75 

Amendment  of .".*.".*.' 70 

Amy  and  Navy.     OfTences  against  Act' respecting." '  *  Where 

,  tnable 49 

In  arson ,.S 

In  bigamy.    Triable  where  oflfender'apprehended' or 'in  cus^  ' 

tody ^ 

In  Burglary * '. ?? 

r!i,o»,„^  ^t     Discretion  of  Judge .'  53 

In  felony  and  misdemeanor ][[  51 

"t        "t  ]\  Proceedings  upon...  62 

^  ,     ,        __,  ,       Recognizances  ....  63 

Urderfor.    When  may  be  given 59 

In  Quebec.     May  be  made  from  one  District  to 


Change  of. 


another. 


69 


Coin  Act. 
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Where  trial  under  certiorari 66 

Trial  under .'!."!.!    .'.!!!'     40 
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OxistomB.     Trial  under  Act  renpecting 47 

D»3tinition  of 33 

Dwellini?  house.     Being  found  by  niglit,  armed  with  intent 

to  break  into 71- 

Felony.     When  triable  by  Admiralty  Court   ....  . . . .  . , .  [  35    37 

Forcible  entry * " "      * '  73 

Foreign  invad'ers  triable  in  the  Province  where  offenco  com- 

nutted ^g 

Forgery  triable  where  offv3nder  apprehended  or  in  cust.Idy  41 

•Highways.     Non-repair  of _  7^ 

' '  Nuisances  to 73 

Housebreaking nj 

Imperial  enactment  as  to,  whore  no  local  courts 38 

Inland  Revenue.     Offenoes  against,  Act  respecting,      Vviiere 

triable ^g 

Kidnapping.     Triable  in  any  County  throui,'!!  which  person 

kidnapped  was  taken  ' 4j 

Larceny.     Where  triable  42,  43   44   77    79 

Murder  to  be  tried  where  committed ...'..,..'.....'....'  34 

Offences  against  the  person.     Where  triable 35 

Perjury  triable  where  prisoner  ai>prehendod  or  in  custody..      30 

Postal  service.        Trials  under  Act  for  regulation  of 45 

Receiver  of  stolen  goods .     Where  triable 42   43   44 

Riotously  demolishing  or  injuring  property !.77'  78 

Stealing  in  a  dwelling-house .* '  77 

Traveller  in  public  or  private  conveyance.     Offenco  commit- 
ted against.       Where  triable 50 

Wreck  and  salvage.    Offences  against  Act  respecting.    \\  liere 

triable 4g 

General  rule  respecting 49 

Need  not  be  stated  in  body  of  indictment  ...........'..     75 

Place  named  in  margin  of  indictment  shall  be  the. . . !  "    75 

?,r«cial-.- 76,  76,  79 

V^.mt    of,  orimproper,    in   indictment,  not   fatal 102,110 

Where  crime  committed  on  boundary  between  municipali- 
ties, &c 33 

Where  crime  committed  out  of  the  country ,[..[]     34 

Verdict.     See  "  Juries." 

Assault  of  may  be  given  in  certain  cases,  though  not  charged  266 

Assault  where  felony  charged.      Conflicting  decisions 267 

Entry  of,  by  clerk,  does  not  necessarily  constitute  fnal  record- 

^  ing  • 251 

Formal  defects  in  cured  by 347 

Yexatious  Actions,  against  Justices  of  Peace  and  other  offi- 

tiera 437 

Violence,  threats  and  molestation.      Act  respectinw.      See 
"  Trade  Union  Act." 

Volunteer  Militia.     See  "  Army  and  Navy," 
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Warrant.     See  "Arrest," 

For  execution  of  sentence  of  death.     None  required 20 

Whipping.     See  "  Punishment." 

Wills.     Allegation  of  ownership  in  indictment 100 

WiTNESSKS.     Attesting  witness  not  necessary  where  instrument 

does  not  require  attestation 3]  i 

Comparison  of  disputed  writing  with  genuine  may  be  made 

by. 311 

Criminal  or  interested  may  be  compelled  to  testify 302 

Cross-examination  of,  as  to  previous  statements  by  parol! '.  [  ]  306 
Closs-exaniination  as  to  previous  statements  in,  or  reduced 

into,  writing 305 

Depositions  of,  may  be  used  against  them  on  trial  on  criminal 

charges 097 

Non-attendance   of.       Proceedings   against,  under  Act  for 

Speedy  Trial  and  punishment 474 

Non-attendance  of.    Proceedings  against,  under  Act  respect- 
ing Juvenile  Offenders ....    450 

Not  incapacitated  because  of  crime  or  interest . .   302 

How  Party  to  discredit  his  own !  ^   312 

Prisoners  jointly  indicted  but  separately  tried.      One  niay 

testify  on  trial  of  other 3Q3 

Prisoners  jointly  indicted.     One  convicted  before  trial  of 

others  may  testify 303 

Proof  of  contradictory  statements  by 313 

Questioned  as  to  their  previous  conviction ]  306 

Questions  tending  to  criminate,  need  not  be  answered . . .. . .   307 

Summoning  of,  where  residing  in  Canada  beyond  the  ordi- 
nary jurisdiction  of  the  Court 298 

Summoning,  &c.,  under  Act  for  Speedy  Trials. ...... .  473    474 

Summoning,  &c.,  under  Act  respecting  Juvenile  Offenders. .'  460 

Summoning  witnesses  imprisoned 299 

Summoning,  «fcc.,  under  Act  for  Summary  Trial  by  consent..  446 

Wounding  with  Intent,  &c.     Power  to  try 66 

Wreck  and  Salvage.     Act  respecting.     See  "  Venue." 
Writ  of  Error.     Allowable  only  where  question  of  law  could 

not  be  reserved,  or  Judge  refused  to  reserve 361 

Cannot  issue  without  fiat  of  Attorney-General 382 

Capital  felonies.     Prisoner  kept  in  custody  during  pendency 

of 384 

Clerk  of  Court  who  has  custody  of  indictment  makes  up  re- 
cord and  the  return  to  the  Court 333 

Court  may  pronounce  the  proper  judgment  on,  or  remit  the 
record  to  Court  below  for  sentence 333 
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Dmb  not  lie  on  judgment  on  a  rule  for  contempt  of  Court.     384 
Felony.     Party  suing  out,  must  appear  in  person  at  hearing  383 
Sued  out  by  prisoner.     He  must  be  brought  up  by 

habeas  corpus  at  his  own  expense  333 

Fiat  cannot  be  signed  by  Crown  prosecutor  acting  for  Attor- 

ney-Oeneral 3^2 

Grounds  for,  and  proceedings  upon '.'....      381 

Judgment  reversed  on,  not  bar  to jsecond  indictment. ..."  384 
Misdemeanor.     Party  suing  out,  need  not  be  present  at  hear- 
ing         3g3 

No  fact  can  be  assigned  for,  which  contradicts  the  record.      383 
Operation  of,  as  stay  of  execution  of  judgment  of  Court  be- 

low ggg 

Original  writ  served  and  delivered  to  Clerk  oip  Court  who 

has  custody  of  indictment [  333 

Proceedings  where  record  not  truly  certified. 333 

Quebec.     Operates  as  stay  of  execution  of  judgment  of  Court 

DOlOW  •..• ^  ^     ^  ^  *lQ?k 

Record  must  be  certified *  .  ...'.*.*.."..'..... 303 

Venire  de  novo.      May  be  awarded  on .'..*.*.     372 

Writing.    Disputed.     Comparison  with  genuine  may  be  made 
by  witness 32j 


